United States Court of Appeals 


for the Second Circuit 


APPENDIX 


United States Court of Appea!s 


FOR THE SECOND CIRCUIT 


ARISTEDES A. DAY, THEODORA DAY and CONSTANTINE 
DAY, individually and ARISTEDES A. DAY and THEODORA DAY 
parents of CONSTANTINE DAY, 


Plaintiffs-A ppellees, 
against 
TRANS WORLD AIRLINES, INC 
Defendant-A ppellant. 


KATE KERSEN, individually and as Administratrix and Administra- 
trix Ad Prosequendum of the Estate of Elbert Kersen, deceased. 
Plaintiff-A ppellee 
against 
TRANS WORLD AIRLINES, INC 
Defendant-A ppellant. 


JOKRN SPIRIDAKIS, BESSIE SPIRIDAKIS, LEONARD LAZARUS, 
SHIKLEY LAZARUS, ARNOLD ROSE and HELEN ROSE, 


Plaintiffs-A ppellees, 
against 
TRANS WORLD AIRLINES, INC 
Defendant-A ppellant. 


ON APPEAL FROM TIiE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


APPENDIX 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 
Attorneys for Defendant-A ppellant 
Trans World Airlines, Inc. 
30 Rockefeller Plaza 
New York, New York 10020 


Continued on next page 


PAGINATION AS iN ONIGINAL COPY 


MAILMAN & VOLIN 
Attorneys for Plaintiffs-A ppellees 
Day 


17C 


1290 Avenue of the Americas 
New York, New York 10019 


KREINDLER & KREINDLER 
Attorneys for Plaintiff-A ppellee 
Kersen 
99 Park Avenue 
New York, New York 10016 


BROWN, HERWITZ, SEIDMAN, EHRLICH & ZASKY 
Attorneys for Plaintiffs-A ppellees 
Spiridakis 
445 Park Avenue 
New York, New York 10022 


TABLE OF CONTENTS 


Docket Entries 


PLEADINGS 
First Amended Complaint of Plaintiffs Day. 


Answer to the First Amended Complaint of 
PEeeierirre DAG oo oh es be ee se ee 


Complaint of Plaintiff Kersen. ... 
Answer to Complaint of Plaintiff Kersen. . 
Complaint of Plaintiffs Spiridakis 
Answer to the Complaint of Plaintiffs 
Pee eee 6 Ge le Se 
PAPERS READ IN SUPPORT OF PLAINTIFFS 
DAY'S MOTION FOR SUMMARY JUDGEMENT 
MUCLGS GF BOLBRH. 62455 6% A Oe eS 
Affidavit of Plaintiff Aristedes A. Day. 
ALETMavit Of Gerald ‘Stern. « 4. ss 4 <3 


Affidavit of Nicolas Liakas dated October 
CA Nagi M8 A ESS AS RAD Corea aAPy Ms, “eer, oe ee 65 


Affidavit of Nicolas Liakas dated November 
ee na Sel Ce ay ere ee bah ce) alert meee ‘ 70 73 


BRATOLE Aye! ss . ° ° 73a - 731 
PAPERS READ IN SUPPORT OF DEFENDANT 


TRANS WORLD AIRLINE'S MOTION FOR 
SUMMARY JUDGMENT 


Notice of Motion ; 


Statement Pursuant to Rule 9(g) of the 
GERGTAY RULES 4.66. Oe po es ee ew ee heh eee 


Affidavit of Costas Constas .....s. 
ere 6 OR eee Se a el cE ee. 
RR eee ee oe ee ee Eel 
PPR Aas niet ee fa: eee eo ee ig ge) 

RBS lie. en el hes ern rh tea Re ee ea 


RARGUSW. Mass ere Seek. Se Bee 


Affidavit of Bruce W. KReihmer .... ses. 
RGR Us Fock ee ee A ee Od ere 

Affidavit of Michael Riffaterre ....... 
PAPERS READ IN SUPPORT OF PLAINTIFF 
KERSEN'S MOTION FOR SUMMARY JUDGMENT 

MetSCe Ol WOELONs . 55a. 6a. 6 ew eee 


Statement Pursuant to Rule 9(g) of the 
GUMOTEA BUAES 5426 ase. oe ee ee ee 


Affidavit of Plaintiff Kate Kersen. .... 
Affidavit of Alan J. Konigsberg ....... 


TEE GEE. be tie has hee ROE ARR Se te Remar ese 


?\PERS READ IN SUPPORT OF PLAINTIFFS 
SPIKIDAXIS' MOTION FOR SUMMARY JUDGMENT 


Stipe Ne he sy eile) | eamignw itl Cie Med ee Patera) ty 


DECTSIOi. AND ORDER OF JUDGE BRIENT 
Memorandum DESCISion: .. 2s bos «6 ws See 


EOE AREAL POOR se i ee Se oe Ne 


Pages 
76 - 80 
81 - 87 
87a 
87b 
87c 
87a - 87e 
87£ - 87g 
88 - 89 
89a - 89b 
90 - 91 
te KS 
94 - 96 
97 = 1¢6¢ 
101 - 105 
105a -105e 
106 - 107 
108 - 126 
127 - 129 


Rep re ewe tt ¥, A 
t bale 
$2, reas 


‘ 
- 


‘ 


x CIVIL DOCKET 
ONITED STATES DISTRICT COURT 


Jury demand date: 


JUDGE BRIEANT 


TITLE OF Cast 


ee 


_ARISTRDES A. ‘DAY, THEODORA Pay, 
%. CONSTANTINE DAY, individually, 
ARISTEDES A. DAY_& THEQNORA 

DAY, -asperonta of CONSIANTINE 
Sinai cae “ - 


PORTS ere. te 


~——-——— —-- - V3 


ee 
Seiscich TRANS WORLD AIRLINES, 


i a rs 


| “Chadbou -ne Parke 


_ |] 85- Re oadway, -W¥C-~1000,03544-U900- 


For plaintiff: S 

Tame -Mareh- Kebty-4-+Hoare- ata ie 
bOO--F 4 fotr -Avec-NAS -18O4G -- 755-5900 
His (2-14-7h) 

Avera VO = LOUIE = 953-9200 


rorers lors 4 


; 99 horn 


| ered ; . 
For d: fondant: o*, 
siiteside & Wolff 


_j) 20 Rockefeller Plaza,i¥C 10U2G + 511-5600, 


ie 


Reinelaeuenitis 


STATISTICAL RECORD 


3. 5 mailed 


». 6 mailed _ 


SiS of Action: Docket fe fee 
‘sonal I. Injuries, etce | 


We 6 SRS Witness ss fees oe 
—--———- - —}} -——_ — | 
oe Depositions Me. =| 


tion arose at: 


' 


7 * & 
Lee PRESET seed seks 28! thee 
ee queen. 


ee nee eee te ee 


Me 


NAME OR 
RECEIPT NO 


Lee 


Cree ees wa wet Lb vem + or 7, , remy - 


A 2 pens... 
on Docket. Entries . 


73 Civ. L105 ARISTEDES 4. DY, a? AL -v | s I 6p 
TRANS WORLD ATRLIPsS, aa 


+4 
2 


on | rer bias s Tate O 


fa, 
Juigmer 
Pais ae Piled complaint and issued SUNUNCT Se | 


Ar | Filed lot amended complaint 


mp x3 ' Filed surmons_& return. Served Mr. Cummins im 26-73 = 

: 75 Failed pltffs' interrugs cs. 1 thre 1b : d zs 

* hapa *41ed deft's ALSWE aR to lst) amended complaint sg CPR 

2 cate rile It ' est for a ss ions ees 
Cia one RD TO JUDGE BRIEANT: = AM5¢ tons. ' ? sas 
e 13-7h Filec deft's resjonse te ist request cr acndseion Ms 
coe tasthrihe notice uf sig a of firm adaress _ ces 

: Filed affrivt. sti (Peer Susctituting attys. for oltt{fs--lirie.nt,j. ‘ae 
LrDpa_dett,'s answer: te pltifs' interrocs. Les. lelis ebe 
ERED. Leta Cee AAI bee Lot eae 
lav 1-7 Fils Pltft’ a Aftdvt's and Notice of Motion for Suumary Jousuent. i Rs 

| Yow 1-7), Filed Pltfr's Menorantur in Support.of Motion Lor Saumar-; Judssent. @ 3a = 


‘Srinaiien alegre or St5: that pltffs' motion of summary judgnent be adj. to 12-3-74.4,—— 


» Nea 2-7Th “Bie d_pitff's Afrdvt in opposition to Deft's Cross-Mution for suuuary Judgment. i 


vec 2-7 | Filed QOruer * otip that tne pltrfs! soticens for summary Juocment is adj. _to = 

a 12-17-Gu. at I LSAM. : : 

Dec 5-7 lPiled Deft's § otice xh Cross-Motion for Swamary Judgment - ret, 12-17-7 - and eee 
dvt_in Support of Deft's motion und i opposition, to Pltff's pvtion. 


he1-75. | Pil ei Memorandum Decision 42131... Metts aotion for sum. juT:. the issue 2 Se 
liability is granted; deft's motion for umm. judg. dismissing ie claim ig” | 
—_———— enied.sssIf requested by the deft. to du 30, the Court will stay all further 
acienoaedenns _proceedings in these cases and certify the cuestion for mourposes of an interlopu- u= 
Sarees _tory_appeal under 28 UiS.0, 12)2...Counsel for any varty, if so advised, may spib= 
__mit a _prpposed statement of the cuestion_ to te certificd pur. co Rule 5 FR App.[P., 
-—_______|__ which may he set forth in the order determining _ the _motion...Settlea single compe 
3copies on 5 days notice, _...2rieant,J. 


b-8-75__ | Feled Memo of law in suporto 's sum 
—e 17-7 Filed Order that the MS FhAse Mozign faz oF sum. Judg ate on the issue 
; er Liability are granted, and the motions of deft. for partial sums. judg. on the 
_issve of liability are denied; and that @m essewsment of damages not to exceed 
75,000 per passenger be had; and that all further proceedings in these cases b 
_steyed pending a timely filing of a petition for permission to appeal te US CA 
_for the @nd Cir. and the final determination of all appeals;and that an interlo 
tory appeal is hereby gertified pur. to 28 U.S. Code Se. 1292 uith respect to 
_ following question: ....Whethsr under the facts o f this case the substantive ~ 
rights of the parties are governed by the Warsaw Convention and the Montreal 
_. Bent.,..Brieant,J. mn aie 


sd —6-30615. cme Ee N,tice to Docket Ck that the record has beon certified and tranamitted 


_to USCA an 6- “20-75. Sea 


i! 

¢ . ta Sar o 

¢ ks ae we ee 
gE Fa 5 Lele 


“= adae » DO 
Coe renee 2 eer 
eee eeeeny 


’ 

e : — 

i a ee ee “7 wth eeest ss OMNES baat Sew el 5 ea ca eet 0 «hcl = B 
amu aera 


{ 


2 TS ATT | OOM NS AT SS I OT SS TS iad Ee 


Perera My ere er weer ers Ieee ae es . Pate tats a aa ate toe ee 
# 7 a eer ‘ apts ? Ms a. A 3 


Docket ‘Entries 


a 
oe <- 


Jury demand date: 


4 CIVIL DOCKET ne 
*y° UNITED STATES DISTRICT COURT 7 +. Civ. S 5 5 


Aft len 
- fee + — — 
’ For plaintiff: 
r oe — ~ - = o-— 


Le ede -KATE KERSEN, ‘Andividually and as Kreindler & KreindZer, 99 
: a ae ~inistratrix and Administratrix N.Y.Ce 10016 687-8161 

- . ~.1.wdd Prosequendum of the Estate of 
‘..-.-..- ELBERT KERSEN, deseasad 


rh ect gers VSe 


TRANS WORLD AIRLINES, INC. 


co 
C> 
acm 
OF 
ow, 
& 
= 
— 


HYs 


Park Ave., 


Ta ee steers = esti = = \ ae —_—. 
tie cae oe le Le eas Set ae wn eee 

Pa CARS q |. For defendant: ra SF 
Dh Sr ie Se Be ee 3 Ae es : ? || Chadbourne, Parke, Whiteside & Wolff, weeny 
al Ses SE eGR Ae ee nee RU see Te es a ij 30 Reckerfeller Plaza, N.¥.C. 10020 —s_—> 
LAT ae en ew eo ae , Sul] 7 Ob re Sv SE 2 
a ite ee ge ee SAR ESS 8 HS \}. ISOS. 
RMR a pk ee Bkr tamer spake gS ji ee ere 
ene Pinte LNip to a eee See en) ae eee = een arts A 
———— ee — _—— — oe ae — — — Hy — — —— | 
(icceeentin ie cme a - —w tt — — ————————— 
REPENS SRE EE TN 4 _|j é 5 Se at ee 
+... es athe : 


STATISTICAL RECORD | CusTs 


~~ Wcte ork 


IF. S mailed Sern Ea 


_JS.6 mailed sd Marshal 


Basis of Action: Personal in- || Dox ket fee 
jury- Aircraft death. | 


Witness foes 


ise noes, Sitetiadsiamal initnaadallot na 7 —---——--} 


_ Action arose at: ; a. | eperitinns 


Frnt <7 5 oer ir hel al rere “A “4 - ~ - tees «ge = O  *t% oy 
Cc ‘ 4 y ‘ 
4 Docket Entries - 
: J thm She Sh a 
f, 
7k CIV 3395 KATE KERSEN, etc. VS. TRANS WORED AIRLINES, INC, 7h civ 3355 

{ JUDGE BRIEANT ° F Res 
‘ ec wr. Nae a a 
ea tc ee 
. ATE, PROCEEDINGS | Prov apd 
Fe cel ecient neta ire la prs eg ee patie tienes Sieg eT 
4... 2-7 [| Piled certified copy of dacket entries only, transferred from USDC Eastern Dist | 
[ - ~-—4{£0 Nals, togeiher with copies of documents from_attormeys from both parties, i 

“NES Pe Saaasessesesrcossecsssssestecrscensresccrssasetacn secs ese steerneencennereens sees | es 
— ———-- — 
L. > ee ao ecsnnsi SOG. SONY ictabbagcbiecoee wesc ee (eee 
« ee ee ee ee eos came oe caetseeiniiee etches once aerate as — —— a 2 
¢ SeaJhtl Pilcd paurfts otice of “1 tion for dovwil Sony Judes 4 Sulperting Papers. | pete 
b ox Bad + Files Pitffts Memocaniom of Law in cuport of pation tir auammary Ji ienent, ae 
2 22-74] Filed Pl.tff's Reply Memo of J,aw dn support of pltfrf. motion for Summary judg. oj 


—Menorandun Decisions23 22...Pliffs: motion for SUmL._jud>, onthe issue of | ._—s 
liavility is granted; deft's3 motion for sunn. jw: dismiss'a: the clain is __ 


mth A a eT ia ~ bse OS Sa 


_denied...If requested B- the tefi. to do so, the Uourt Will gta: a2] furcher | 


roceedings in these cases and certiiy the ~uestion for puspuses of = intor- i hee 
_Locutory apyea) under 23 9521292, ..2ounse: fat_any_pacty, if so advised, may fone 


t a proposed statement of the guestion. to be cartified pur tu te a. Bt Ta 2) rl 
Ihnich may be set forth in the-orderiletemininetae metion...,set:la Steb 2 a 


ngle—order with} conios on-5—lays notice....Brieant,J, Ai 
Filed Deft'a Motion for summ. Judg. REN Es tT eS prendre: Seren Woe 
d_TWA'na Memo of aw. in support of its cross motion for sum. Jjudg.etc,_._ — 


-that_an_asseasment of damages not to exceed %75,000 ‘per passenger be __ oF 
~and_that all further proceedings in these cases be stayed pending a timely 
of a petition for permission to appeal to US Ca for the 2con Cir. and | 
the_final_detarmination of all appeals: and that an interlocutory appeal is hereby 
‘tified pur. to 26 U.S. Code Sec. 1292 with respect to the following guestions 
+-Whether under the facta of thia case the substantive rights of the parties; se 
verned by the Warsaw Consvention amd the Montreal Agreement...Briennt,J.1 _ Sane 
riled notice to Docket (k that the recnd hao been certtfeid and trananitted to =) RE 
USCA on 6-39-75, oo mendes £4 


a A ngoanite RE SR Se TE Te ERC TY Ee CNR TRENT y- nempene ee pppoe 
ere ame ee ee ee tl oe ee, kd 5 = ‘ Pine tee eb Te a eee ee et We eee 
, 


 Seateades A Hine Jal ieee Ted li Beh ace of ae Nata 
Ls r 


“ Ly oe J 


ee Docket Entries 
. . ¢ tn \ 
CIVIL DOCKET 


, UNITED STATES DISTRICT COURT 


. A ‘ . ' x 
oe : Jury demand date: 


O~Plle 
ora Wale andinse Ant sareieké:-ssai ‘ _ 7 Pltff. 2be7Ty i Bp! (4a: a Je 
TITLE OF CASE ATTORN © YS 


iieadiad — Oe ae ete ents oe 


tN OS ERD ee Sray: agate Bor plaintiff: vs 


er SPIRIDAKIS, _ a Soe : : Seca 


f "De Porm Wa. 108 Rew, 
6 
$ 
} 


! wo :lurwitz Yeidman Ehrlich & Zask 

oe —- BESSIE_SPIRIDAKIS, : ike Park Ave., NYC, 10022 832-0120" Bak 
‘ ta LAZARUS, _ 7 ‘ : _ 

fd . 

paper So LAZAKUS, — _ : <a 

)..' ARNOLD ROSE and” ~~ fs 

i —- +. -HELEN ROS® 


we RLM S vs. : LS deena 
Daa AIRLINES, a fh SUE AN ie es 
Dice —a _ — - en 
Wiebe ene ERE ae SENSES 
, ERG AOE LENS SR OCR th Ne ie ONENESS 
ae shia I 


- --— — +— 
' 


| For defend: ant: 
_ — — ++ 


a scat es one CHADBOU IRNE, PARKE, WHI TESIDE & WOLFF ~ 3 
. 7 Mt a Rockefediter Plaza, NYC 10020 
ee Fe wes $$}, 
E _ ve ee \ Ears 2 _ Shi- 5800-- 


: Pe es ¥ _ ee ey Sane 
= ean : = _— ——-—— Y S 


a 
| 
—— —_ —— ee - — a els 


. . NAME OR 
STATISTICAL RECORD | costs RECEIPT NO 
meinen a Se ae r 


JS. 6 mailed 7 


3.8.6 mailed 


Marshal S| 


=i 


} _Basis of of Action: Personal in-_ 
_ juries due to negligence, = 
-—$1100, 000.00 _ 


a 


_ Action | arose at: 


‘tdudl.... » 


——< 


jas shee iS a Wi tei the oh ws 
pli th oon: 


: — + iti of 
ate, - vb0° 8 ar . A 5 


a tin la lt i cect” 


_—<— g “ere 7+ “> 4 - - 


res “rN 
A 6 3 
‘ coy ee ‘ Docket Entries a 
7k Cxv L191 JOHN PIRIDAKIS, et al VS. TRANSWORLD IRLINES, Tic. i ge 
& ’ 
JUOGE BR IZAN) 
prs isi —_ =a — — = - —— _ > — a a a 
} PROCRELINGS pate On 
V@groeat 
? “Sot Paled “complaint ‘& issued summons. SEI is. Ee 
oer? ® Efled summons & Marshoi's return. Served: : ; ey 
pi... Transworld sislin:s _ Bye Ue. Hoffman 9-25-74 | 
2/4! Filed Deft's ANSWER. = she <2 = __ LCP alga 
77"! Filed Pltffs' interrogs. to deft. 


-.12| Filed Stip. & Order that Plffs hereby move for summary judg. and oppose defta: | 

{motion for summery judg. on the papera and memo. filed in 73 civ 4105 *& ae 

~~ -——---4-.Th_C 3355; Deft. bereby moves for summary jidement and opposes pltffs' mation for = _ 
-—-—_—~——_}__ aummary judgmmt onthe papers and memo. iled and submitted to Court in_the two_ 

-aforenentioned actions; ss--ce+seeeeeBrieanty.C ° » tad ot rin, wal 

§an.22-75_ ed Stip.& Order that the deft. Trans World Airlines tim to_ahswer the pltffs'| 

; -Interrogs. is extended to the 30th day following the order of thia Court with _| 


- —_ 


: respect to the motion & cross-motian for sucmary judgment made in 7; C105 & | 
[1 C 3355....Brieant,J. 


min75___| Filed Memorandum Necision # |,21>°....Pltffs' motion for sumary ‘ul¢. on the issup ~ 
——__—_____|___.of libility is granted: deft's motion for sum. judg. disnissing the clain $e) i 
—feniad..oTf_recuested by the deft. to do so, the Court will stay all furthe PRRER 
~ een proceedings in these cases and certify the ~1estion for purposes of arn inter = a 
+ _.___loacutory appeal under 28 USC 1292....“cunsel for any vary , is 50 advised, may 
—_______|___mit a proposed satement_of_the question to be certified nur. to Rule SFR 
—_—_—_—_|____App.. P., which may be set forth in the order determing the motion..Settle — 
———_+—a- single—order_with 3} copies on © days notice....3rieant,J. mm _ — mamas 
miS_| Filed. Order that an assessment of damages not to exceed $75,000 per Passenger be had; _ 
—_——}—.. amd _that_ell further proceedings in thee’cases be stayed pending « timely filing 
—_—_—______|___of _s peation_for permission to appeel to US CA for the 2con Cir. and the fihgl 


_|____ detemainaion of 21] appeals; and that an interlocutrory appeal is hereby cw ore 
+.___tified pur. to 26 0.S. Code Sec. 1292 with respect to the following questiong __ 
—__|____»».Whethrrunder_ the facts of thie case the sudrsinntive rights of the parties;  __ 
+..,—, a0 govarned the Warsaw Convention and the iiantreal © ;reement....Birieant om. 
G=HO-15 [Filed “notice at to hock ’ 


: d Notice af t ket Ck that the record-nas been certif ad and tramsmitted_ 
——_____, t© USCA on 6-30-75. 


SE ee 


—————— 


PES ee ee are ae eee 


pe. 5 Sie’ 


= 


ry 


FIRST AMENDED COMPLAINT OF PLAINTIFFS DAY 


UNTTED STATES DISTRIC 


iraem Aswenwmer = a 
FIRST AMENDED COMPLAIN 
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Index No. 73 Civ. 4105 
Judge MacMahon 
~arainst- 
TRANS WORLD AIRLINES, 


Defendant. 


Plaintiffs, complaining of the defenda::. by TURK, 
MARSH, KELLY & SiOARE, their attorneys, allere: 
AS AND FOR A FIRST CAUSE OF ACTION 
1. This action arises under the Warsew Convention 
For The Unification of Certain Rules Relating to International 
Transportation by Air, to which the United States declared its 


acherence on July 31, 1934 (49 Stet, 3009), as hereinafter nore 


fully appears. The matter in controversy exceeus, exclusive 


of interest and cost, the sum of $10,900.00. 

2. Upon information and belief, defendant is an 
adherent to the Warsaw Convention and a signatory to the 
Montreal Agreement which impose upon said defendant absolute 
liability for injuries and damages sustained by a passenger 
on board its international aircraft or in the course of any 


of ‘ © onverations of enbarking or disembarking. 


A 8 


First Amended Complaint of Plaintiffs Da 
4 Se taintiffs Day 


3. Defendant, for hire and compensation exacted 
and paid, undertook and agreed to transport, by air, said 
Aristedes A, Day and Constantine Day, anc certain of their 
Personal effects and bagpuge from New York, New York, to 
Athens, Greece, to New York, New York, said Yreturn trip to 
New Yor! being scheduled for hugust 5, 1973 


On said August 5, 1973 tn Athens, Greece, said 


Aristcdes A. Day and Constantine Day did commence t. embark 
Upon an Gircrart owned end/or oneracved by the defendant 
herein for the purpose 6f returning. New York City from 


Athens, Greece. 

5. Upon information and belief, international air 
carriers, including the defen. ant herein, know of', have been 
subjected to, and have been the targets of, numerous attacks 
by terrorists, said attacks resulting in death and/or personel. 
Injuries to various air passenpfers and substanticl property 
damage, 

6. At all times relevant herein, it was the duty 
of the defendant herein to exercise rersonable and due care to 
ascertain and make certain that persons entering the area or 
approaches to the area reserved for passenrers preparing to 
embark upon its aircraft were not in possession of volatile 
and/or dangerous weapons, 

7. With full awareness of the inherent danger 
complained of, the defendant at all times r-ievant herein, 
was negligent in that it failed to exercise reasonable dili- 


Bence and due care in protecting its passengers from said 


A n 


First Amended Complaint of Plaintiffs Da 


terrorist attacks in that its negligence permitted armed 
terrorists to gain access to said restricted area reserved 
for passengers preparing to embark upon said defendant's 
aircraft, 

8. Ags a result of the defendant's failure to exer- 
cise due care and diligence at the time complained of herein, 
certain terrorists did gain entrance into the area under the 
exclusive control of the defendant herein and reserved for 
passenger embarkation to the aircraft, where said individual: 
detonated explosives resulting in severe personal injuries to 
said Aristedes A. Day and Constantine Lay, which injuries are 
believed to be permanent. 

9. The negligence of the defendant complained of 
herein was so gross that it amounted to willful misconduct on 
the part of 2cid defendant in that 4t knew or should have 
known that its failure to provide adequate and necessary secur- 
ity ior its passengers could and would result in personal 
injuries and/or death to its passengers. 

10. As a result of the aforesaid negligence of the 
defencant, said Aristedes A. Day and Constantine Day have 
incurred and will continue to incur substantial medical 
expenses. 

ll. As a result of the aforesaid negligence of the 
defendant, said Arisucdes A. Day and Constantine Day have 


suffered the loss and/or will continue to, or will suffer the 


loss of wages. 


12. As a resuit of the aforesaid negligence of the 
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a ee @ 
Wetenaiees: Vakh: seeuseden A. Day and Constantine Day have 
suffered and continue to suffer extreme shock and emotional 
distress. & 
WHEREFORE, plaintiffs Aristedes A, Day and 
“onstantine Day each demand judgment against defendant in 
‘he sum of $2,000,000.00, together with costs and attorneys' e 
ices, 
AS AND FOR A SECOND CAUSE OF ACTION 
13, Plaintiffs adopt and by reference incorporate e 
“erein all of the allegations in Paragraphs 3 through 12, 
Doth inclusive, of the first cause of acticn herein. : 
14, Plaintiffs are citizens of the State of a 
Connecticut and defendant is a corporation incorporated under 
the laws of the State of Delaware, having its principal place 
of business in = State other than the State of Connecticut. e 
The matter in controversy exceeds, exclusive of interest and 
costs, the sum of $10,000.00. 
15. All plaintiffs herein ure over the age of we 
twenty-one (21) years and are of sound mind, except plaintirr 
Constantine Day, who is an infant over the age of fourteen 
(14) years. Plaintiffs Aristedes A. Day and Theodora Day 
are the parents of said Constantine Day. 
16. Upon information and belief, defendant is and 
for many years has been a common carrier of passengers and & 


bareage by air for hire. 


WHEREPORE, plaintiffs -Aristedes A. Day and 


Constantine Day ec 


ach demand judgment against defendant in 
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- — 


the sum of $2,000,000.00, together with costs and attorneys! 
fees. 
AS AND FOR A THIRD CAUSE OF ACTION 

17. Plaintiffs adopt and by reference incorporate 
herein all of the allegations in Paragraphs 3 through 12, 
and 14 through 16, inclusive, of the first and second causes 
of auction herein. 

18. As a result of the aforesaid negligence of the 
defendant, plaintiff tneodora Day has suffered, and will 
continue to suffer, the loss of the full benefit and advantaze 
of the society, comfort, protection and guidance of her 
husband, Aristedes A. Day, and she has suffered and will 
continue to suffer extreme mental pain and anguish because 
of the injuries to her husband in the manner aforesaid. 

19. As a result of the aforesaid negligence of the 
defendant, plaintifY Aristcdes A. Dey has suffered, and will 
continue to surfer, the loss of the full benefit and advantage 
of the society and comfort of his son, Constantine Day, and 
he has suffered and will continve to suffer extreme mental 
pain and anguish because of the injuries to his son in the 
manner aforesaid, 

20. As a result of the aforescid negligence of 
the defendant, plaintiffs Aristedes A. Day and Theodora Day, 
as parents, have suffered and will continue to suffer the 
loss of the benefit and advantage of the society and comfort 
of their son, Constantine Day, and they have suffered and 


will continue to suffer extreme mental pair and anguish 
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jf eee of the injuries te their sen tn the manner aforesaid, 
21. As a result of the aforesaid neglizence of the 

defendant, plaintiff Constantine Day has suffered, and will 

continue to suffer, the loss of the full benefit and advantage 

of the society, comfort, protection and Suidance of his 

father, Aristedes A. Day, and he has suffered and will continue 

to suffer extreme mental pain and anguish because of the 


injuries to his father in the manner aforesaid, 


WHEREFORE, plaintiffs Aristedes A. Day, Theodora Day 
and Constantine Day, individually, and Aristedes A. Day and 
Theodora Day, as parents of Constantine Day, each demand 


judgment against defendant in the sum of $1,000,000.00, to- 


gether with costs and attorneys' fees, 


Dated: New York, New York 
October 5, 1973, 


TURK, MARSH, KELLY & HOARE 
By 


A Wember of the Firm 
666 Fifth Avenue 


New York, New Yo.« 10019 
Tel. (212) 765-5900 
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ANSWER TO THE FIRST AMENDED COMPLAINT OF PLAINTIFFS DAY 


a UNITED STATES DISTRICT COURT 
SOULNERN DISTRICT OF NEW YORK 


ESE SIE a ite ae oe 
ARISTEDRS A. PAY, THEODORA DAY, : 
a and CONSTANTINE DAY, individually, 
and AKISiEDES A. PAY and THEODORA : ANSWER TO THR 
DAY, aS parents of CONSTANTINE FIRST AMENDED 
DAY, > _ COMPLAINT _ 
Plaintiffs, * index No. -73. Civ. 
ae S205 (0.58. . xx; 
-against- 
TRANS WORLD AIRLINES, INC. : 
Defendant. : 
ih 


Defendant, Trans World Airlines, Inc., ("TWA") 


cd by its attorneys, Chadbourne, Parke, Whiteside & Wolff, 
answers the first amended complaint (the "complaint") as | 
follows: | 
we 
AS TO THE FIRST CAUSE OF ACTION 
FIRST: Denies each and every allegation con- 
ey tained in paragraphs "1," “ie” "7," “we” “S* 20,” 99), 
and "12" of the complaint. 
SECOND: Denies each and every allegation con- 
= tained in paragraph "2" of the complaint except admits 
that at all times referred to in the complaint TWA was a 
Signatory to the Montreal Agreement. : 


THIRD: Denies that it has knowledge or informe- 


tion sufficient to fori a belief as to the truth of each 
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and every allegation containe 


; eee 
ad in Paragraphs "3," ang "4" 


of the complaint. 

FOURTH: Denies each and every allegation con- 
tained in paragraph "5" of the complaint, except admits 
that at all relevant times TWA was aware that various in- 
| dividuals as well as politically motivated groups had 
 cueries out scveral hijacking attempts, some of which had 
proved successful, and that instances of passenge 3 sus- 


taining personal injuxy and or property damage had occurred. 


AS TO THE SECOND CAUSE OF ACTION 


? FIFTH: Repeats ane realleges each and every 
allegation, admission, and deninl made to the paragraphs 
of the complaint which are - -ferred to in paragraph "13" 


of the complaint. 


SLATI s Denies each and every allegation con-: 
tained in perag.car* "14" of the complaint, except admits 
a TWA is incorporated under the laws of wha State of @ 
|Delaware and has its principal place of business in a 


state other than the State of Connucticut. | 


SEVENTH: Denies knowledge or information suf- 
,ficient to form a belief as to the truth of the allega- 


j|tions contained in paragraph "15" of the complaint. 


EIGHTH: Admits the allegations contained in 


paragraph "16" of the complaint. 
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AS TO THE THIRD CAUSE OF ACTION 


NINTH: Repeats and realleges each and every 


allegation, admission, and denial made to the paragraphs 


of the complaint which are referred to in Paragraph "17" 
of the complaint. 
TENTH: Denies each and every allegation con- 
tained in paragraphs "18," "19," “20," and "21 " of the 
complaint. 
WHEREFORE, defendant, TWA, 


jenands juduement dis- 


missing the complaint together with tne costs and disburse- 
1 


ment of this action. 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 


By: ve 
A Member of the Firm 
Attorneys for the Defendant 
25 Broadway 


New York, New York 10004 
(212 344-8900) 
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COMPLAINT OF PLAINTIFF KERSEN 
UNITED STATES DISTRICT COURT 
LASTERN DISTRICT OF NEW YORK 
KATE KERSEN, individually and as 
Acministratrix and Administratrix 
Ad Prosequendum of the Estate of 
ELBERT KERSEN, leceased, 
Plaintiff, COMPLAINT 
- against - Plaintiff Demands A 


: Trial By Jury at 
TRANS WORLD AIRLINES, INC. ’ ’ 


Plaintiff. by her attorneys, Kreindler ¢ Kreindler, 

complaining of the aefendant, respectfully alleges: 
A FIRST CLAIM FOR RELIEF FOR THE 
WRONGFUL DEATH OF ELBERT KERSEN 
DECEASED, BASED UPON DEFENDANT'S 
WILFUL MISCONDUCT 
a -t—1_ 

1. Jurisdiction exists by virtue of 28 U.S. Code §1332, 
in that plaintiff Kate Kersen is and plaintiff's decedent Elbert 
Kersen was a citizen and resident of the State of New Jersey; 
defendant was and still is a corporation duly organized and 
existing by virtue of tue laws of the State of Delaware with its 


principal place of business in New York, New York; and the amount 


and costs. 


2. Prior to the commencement of the within action, 


jin controversy exceeds the sum of $10,000 exclusive of interest 


Plaintiff Kate Kersen was duly and properly appointed Administra- 
trix and Administratrix Ad Prosequendum of the Estate of Elbert 


Kersen, deceased, and is duly qualified ana presently acting in 


said Capacity, 


Pe 


Complaint of Plaintiff Kersen 


3. At ail times mentioned ,defendant was a common carrier 


Swa3ed in 


the business of transporting passengers for hire by 


wireraft for valuable consideration bet:seen various places 


including New York, New York, and ~A+- s, Greece. 


4. Prior to August 5, 1973, plaintiff and plaintiff's 


i decedent purchased tickets which provided for air passage by the 


defendant from Athen:, Greece, to New York, New York, on 


Defendant's Flight 881 on August 5, 1973. 


5. On August 5, 1973,*in Athens, Greece, while 


,plaintiff's decedent was in the course of embarking on Flight 881 


he sustained personal injuries which resulted in his death. 


6. At all times mentioned, the United States of America 


)and Greece were and are High Contracting Parties to the Convention 


e for the Unification of Cert» Rules Relating to International 


Transportation By Air, known as the Warsaw Convention, Treaty 


Series No. 876, 49 Stat. 3000 et’ seq. 


7. Said injuries and: death were caused by the defendant 


which performed acts of wilful misconduct or such default as is 


considered to be the equivalent of wilful misconduct. 


8. Elbert Kersen was and is survived by his wife, 


| 


plaintiff Kate Kersen, and their three children: Bonni, Ilene 


and Mathew, 


and as a result of said injuries and déath they have 


Sustained damages including loss of support, services, consortium, 


parental care aid guidance, the prospect of inheritance of further 
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lL eeeumitne does: funeral and burial expenses and other fair and just 


damages. 


9. By reason of the premises, plaintiff Kate Kersen, as 
Administratrix and Administratrix Ad Prosequendum of the Estate 
of Flbert Kersen, has been damaged in the sum of FIGHT HUNDRED 
24092 “ROUSAND ($250,006) ROLLARS. 


A SECOND CLAIM FOR RELIEF FOR THE 
PAIN AND SUFFERING OF ELBERT KERSE 
DECEASED, BASED UPON > SFENDANT'S 
WILFUL MISCONnDUCT 
cr Se ee ee ee 


10. Plaintiff repeats and realleges rach and every 


allegation contained in Paragraphs 1 through 7. 


11. Prior to his death, Elbert Kersen, deceased, 


consciously suffered great physical pain and mental anguish in 


contempiation of his impending death. 
12. By reason of the premises, plaintiff as Administratrix 


and Administratrix Ad Prosequendum of the Estate of Elbert Kersen, 


deceased, has been damaged in the sum of ONE HUNDRED THOUSAND 
e ($100,000) DOLLARS. 


A THIRD CLAIM FOR RELIEF FOR THE 
WRONGFUL DEATH OF ELBERT KERSEN, 
BASED ON THE MONTREAL AGREEMENT 
EE BREMEN 


13. Plaintiff repeats and realleges each and every 


‘aa ieestinn contained in Paragraphs: 1 through 6, 8 and ll. 


14. At all times mentioned, defendant filed a tariff and 
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iteensnc also known as the Montreal havent: with the Civil .. 
Aeronautics Board of the United States of America which approved 
said tariff and agreement in C.A.B. No. 18 900 and Order No. 
E-23680, 31 Fed. Reg. 7302 (1967), which were in valid force and 


effect on August 5, 1973. 


15. By reason thereof, plaintiff as Administratrix and 
j|Administratrix Ad Prosequendum has been damaged in the sum of 


' SEVENTY FIVE THOUSAND ($75,000) DOLLARS. 


A FOURTH CLAIM FOR RELIEF FOR THE 
PERSONAL INJURIES SUSTAINED BY 
PLAINTITS KATE KERSEN BASED ON 
“PHE MONTREAG AGREEMENT --° = 


16. Plaintiff repeats and realleaes each and every 


allegation contained in Paragraphs 1 through 6 and 14. 


17. On August 5, 1973, in Athens, Greece, while Plaintiff 


was in the course of embarking on defendant's Flight 88) 


! 
| 
{ 
} 


plaintiff sustained serious and severe personal injuries, mental 


|pain and anguish and other damages. 
- 
| 18. By reason thereof, plaintiff Kate Kersen, individually 


has been damaged in the sum ot SEVENTY FIVE THOUSAND ($75,000) 
DOLLARS. 


WHEREFORE, Plaintiff Kate Kersen, individually and as 
Administratrix and Administratrix Ad Prosequendum of the Estate 
of Elbert Kersen, deceased, demands judgment aqainst the defendart 


on the FIRST CLAIM FOR RELIEF in the sum of EIGHT HUNDRED varre 


X\ 
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THOUSAND ($850,000) 


DOLLARS; on the SECOND CLAIM FOR RELIEF i: the 


a sum of ONE HUNDRED THOUSAND ($100,000) DOLLARS; on the THIRD 


CLAIM FOR RELIEF in the sum of SEVENTY FIVE THOUSAND ($75,900) 


DOLLARS, and, on the FOURTH CLAIM FOR RELIEF the sum of SEVENTY 


FIVE THOUSAND ($75,000) DOLLARS, together with interest and the 


costs and disbursements of this action. 


KREINDLER & KREINDLER 
Attorneys for Plaintiff 


4 


( [ a. (| oe 
By : Tal {ty | Weis jr 


A Member of the Firm 

99 Park Avenue 

New York, New York 10016 
« .f/ 687-8181 
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ANSWER TO COMPLAINT OF PLAINTIFF KERSEN 


UNTTED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


KATIE KERSEN, individually and as 
Administratrix and Adrinistratrix 
Ad Prosequendum of ‘the Estate of 
ELBERT KERSEN, deceased, 


Plaintiff, 73 Civa 14897 .R.B.) 


-against- 
ANSWER 
SERVED /¢: 40: 7S 
py Ate 
FILED ;/-/-“3 
By ais 


or — UKHA &Y | 


Defendant, Trans World Airlines, Inc., ("TWA") 


TRANS WORLD AIRLINE 


by its attorneys, Chadbourne, Parke, Whiteside & Wolff, 
answers the complaint as follows: 


AS TO THE FIRST CLAIIi FOR THE WRONGFUL DEATH 
OF ELBERT KERSEN BASED ON WIIFUL MISCONDUCT 


FIRST: Denies knowledge or information sufficient 


° - . } 
to form a belief as to the truth of the allegations contain- 


ed in paragraph "1" of the complaint except admits that TWA 
is a Delaware corporation with its principal place of 
business in New York, New York, 

SECOND: Denies knowledge or information suf- 
ficient to form a belief as to the truth of the Guiness 
contained in paragraphs "2" and "4" of the complaint. 

THIRD: Admits the allegations in paragraphs "3" 


‘and "6" of the corplaint. 
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FOURTH: Denies each and every allegation contain- 


ed in paragraphs "5," "7," "8," and "9" of the complaint. 


: AS TO THR SECOND CLAIM FOR PAIN AND 


SUFFERING OF ELBERT KERSEN 
FIFTH: Repeats and realleges eac’ id every 
allegation, adm on and denial made to the paragraphs 
of the complain «ch are referred to in paragraph "10" 


of the complaint 


SixXTliz: Denies each and every allegation contain- 
ed in paragraphs "ll and "12" of the complaint. 
AS TO THE THIRD CLAIM FOR THE WRONGFUL 


DEATH OF ELBERT KERSEN BASED ON 
THE MONTREA™ AGREEMENT 


—_— 


SEVENTH: Repeats and rei tleges each and every 
allegation, admission and denial made to the paragraphs 
of the complaint which are referred to in paragraph "13" 
of the complaint. 

EIGHTH: Admits the allegations contained in 


‘paragraph "14" of the complaint. 


NINTH: Denies each and every allegation contain- 


ed in paragraph "25" of the complaint. 


AS TO THE FOURTH CLAIM FOR PERSONAL INJURIES 
OF KATE KERSEN BASED ON THE MONTREAL 


AGREEMENT © 
ATA 


| TENTH: Repeats and realleges each and every 


Sst 


_. allevation, admission and denial made to the paragraphs 
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ee 


of the complaint which are referred to in Paragraph "16" 


of the complaint. 


ELEVENTH: Denies each and every allegation 


contained in paragraphs "17" and "18" of the complaint. 


WHEREFORE, defendant, TWA, demands judgment 
dismissing the complaint together with the costs and dis- 


bursements of this action. 


CHADBOURNE 2? PARKE,5 WHITES IDE & WOLFF 
a ae . 
py Sf OPS Aan sii 


A member of the firm 
Attorneys for Defendant 
25 Broadway 

New York, New York 10004 
(212) 344-8900 
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COMPLAINT OF PLAINTIFFS SPIRIDAKIS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Nee pe ee ate Diener alee es os Peps cega er aciign MES ae a x 
JOUN SPIRIDAKIS, BESSIE SPIRIDAKIS, Plaintiffs demand 
LEONARD LAZARUS, SHIRLEY LAZARUS, trial py jury. 
ARNOLD ROSE and HELEN ROSE, 

Plaintiffs, VERIFIED COMPLAINT 

-against- 
TRANSWORLD AIRLINES, INC., 
aoe Defendant. 

LLL LL AS AS PS AS AS SS SD OLS GED ED ONS SE SD Oe Oe OES Ome Oe Oe Om em oe OED cee Ge 46m ew tee a om oe om Oa oe. ~%x 


Plaintiffs, by their attorneys, BROWN, HURWITZ, SEIDMAN, 
EHRLICH & ZASKY, ESQS., complaining of the defendant, allege as 


follows: 


AS AND FOR A FIRST CAUSE OF ACTION 
FOR PERSONAL INJURIES ON BEHALF OF 
PLAINTIFF JOHN SPIRIDAKIS 


1. At all times hereinafter mer ioned, plaintiff 
JOHN SPIRIDAKIS was and still is an individual residing in the 
State of New York. 

2. At all times hereinafter mentioned, the defendant 
TRANSWORLD AIRLINES, INC., (hereinafter referred to as "TWA"), 
was and still is a corporation duly organized and existing under 
and by virt.: of the laws of the State of Delaware, doing 
business and having a place of business in the State of New York, 
and having its principal place of business in a State other than 
the State of New York. 


3. The amount in controversy herein exceeds the amount 


of Ten Thousand ($10,000.00) Dollars, exclusive of interest and 


roy 


costs. 
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4. By reason of the diversity of citizenship between 


the plaintiffs and defendant, and by reason of the amount in 
controversy, this Honorable Court has jurisdiction of the parties 
and the subject matter herein. 

5. At all tir «+ hereinafter mentioned, defendant TWA 
was a common carrier wo. passengers by airplane and .S engaged 
as such carrier in the State of New York and elsewhere in 
international flights from New York to Athens, Greece and else- 
where. 

6. Prior to the Sth day of August, 1973, plaintiff had 
for valuable consideration purchased tickets from the defendant 
which provided for air passage by the defendant from New York 
City to Athens, eveeee: eae réturn therefrom to New York City. 

7. On or about the 5th day of iiaueks 1973, pursuant to 
said ticket, plaintiff was a passenger for hire on the flight of 
the iefendant which was to leave Athens, Greece, bound for New 
York City. 

8. During the course of the operation of embarking on 
said flight, being Flight No. 881, plaintiff was attacked by 
persons identified as "Guerillas", which resulted in severe 
physical injuries to the plaintiff. 

9. The said accident and injuries were caused solely 
by the negliyence of the defendant, its agents, wncvenke and/or 
employees in the operation, maintenance and control of the said 
airplane in that, among other things, defendant negligently 


failed to provide for a safe place for the passengers to board 
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and that the defendant failed to provide adequate security for 
the conditions then and there existing or which the defendant 
should have known existed under the circumstances, and that the 
defendant TWA knowing of the propensities and activities of 

the said "Guerillas", failed to safely maintain the boarding 
area, to wit: changing the flight departure signs-to correctly 
reflect the destination of the flight-herein-"New York" rather 
than "Tel-Aviv", and the defendant was-otherwise-careless and- 
negligent, all without any fault or contributory negligence on 
the part of the plaintiff. 


s en 


10. By reason of the toregoing, plaintiff JOHN SPIRIDAKI!., 
was injured and damaged by shrapnel from a hand-qrenade, among 
other respects, as follows: 

(a) He was bruised, wounded and otherwise injured 
so that he became sick, sore, lame and disabled and continued 
so to be. 

(b) His hearing was impaired. 

(c) He sustained a severe nervous shock and 
continues to be in said condition. | 

(d) He underwent and will necessarily undergo a 
long and painful treatment in endeavoring to cure and relieve 
himself from the aforesaid injuries. 

(e) He suffered and continues to suffer great 
physical and mental pain, anguish and distress. 


(f) He was obliged to expend large sums of money 


for medical and other aid and attendance, and for medicines, 


Article 3 of the Warsaw Convention. 
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eer sacttrereresscecee dines 


and will necessarily continue to do so. 
(g) He was unable to attend to his usual occupatio#n 
and employment for a lc. g period of time and was deprived from 
whis income and earnings therefrom. 
(h) Many of his aforesaid injuries are permanent. | 
(i) He was otherwise injured and damaged. 
11. All to the plaintiff's damage in the sum of Five 


Hundred Thousand ($500,000.00) Dollars. 


AS AND FOR A SECOND CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF JOHN SPIRIDAKIS 


12. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 1 through 8, and 
Paragraph 10 herein, with the same force and effect as though 
fully set forth at length herein. 

13. At all times hereinafter mentioned, the United 


States of America and Greece were and still are parties to an 


International Treaty, the Convention for the Unification of 


certain rules relating to International Transportation by Air, 


commonly known as the “Warsaw Convention", 49 STAT., 3000 et seq. 
14. Said passage provided for by said ticket and said 
Flight was "International Transportation", as defined by Article 


1 of the Warsaw Convention. 

15. Defendant failed to deliver to plaintiff tickets 
containing the statement that the transportation was subject to 
the rules relating to liability and established by the Warsaw 


Convention in an appropriate and proper form and as required by 
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16. By reason of these premises and Article 3 of the 
said Warsaw Convention, the defendant is not entitled to avail 
itself of those provisions of the Warsaw Convention which exclude 
or limit its liability. 

17. by reason of these premises, plaintiff has been 
damaged in the sum of Five Hundred Thousand ($500,000.00) Dollars 

AS AND FOR A THIRD CAUSE OF ACTIOn 


FOR PERSONAL INJURIES ON BEHALF OF 
PLAINTIFF JOHN SPIRIDAKIS 


18. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 1 through 8, 
Paragraphs 10, 13 and 14 herein, with the same force and effect 
as though fully set forth at length herein. 

19. The injuries sustained by plaintiff and his damages 
were the result of the wilfull misconduct or the equivalent or 
wilfull misconduct on the part of the defendant. 

20. By reason of these premises and Article 25 of the 
Warsaw Convention, plaintiff was damaged in the sum of Five 
Hundred Thousand ($500,000.90) Dollars. 

Re XS AND FOR A F> ‘RTH CAUSE OF ACTION ~ 
5 = ¢° J. US BEHALF OF_ ei. AINTIFF- JOHN- SPIRIDAKIS... - 

21. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 1 through 8, and 
Paragraph 10 herein, with the same force ana effect as though 
Fully set forth at length herein. 

22. At all times hereinafter mentioned, the defendant 


operated under a tariff filed with the Civil Aeronautics Board, 


which incorporated the provisions of Agreement C.A.B. 18900, 
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to which the defendant was a party. 


23. By reason of these premises, the defendant is 
absolutely liable for.-the entire damages sustained by plaintiffs 
but not in a sum to excec Seventy Five Thousand ($75,000.00) 


Dollars. 


AS AND FOR A FIFTH CAUSE OF ACTION 
ON BEHALF QF PLAINTIFF BESSIE SPIRIDAKIS 
pM cede et SE ERL =, 


24. That at all times hereinafter mentioned, plaintiff 
BESSIE SPIRIDIKAS was the wife of JOHN SPIRIDAKIS, and as such 
has lived and cohabited with her said husband. 

25. AT all tines hereinafter mentioned and prior to 
August 5, 1973, plaintiff JOHN SPIRIDAKIS supported plaintiff 
BESSIE SPIRIDAKIS and was capable of performing his duties as 


her husband. 


26. That as a result of the negligence of the defendant, 
plaintiff BESSIE SPIRIDAKIS sustained the loss of services, 


society, companionship and consortium of her husband, plaintiff 


JOHN SPIRIDAKIS. 


27. By reason of the foregoing, plaintiff BESSIE 


SPRIIDAKIS sustained damages in the sum of Fifty Thousand 


($50,000.00) Dollars. 


AS AND FOR‘A SIXTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF LEONARD LAZARUS 
IN ARD _ LAGARUS 


28. At all times hereinafter mentioned, plaintiff 
LEONARD LAZARUS was and still is a resident of the State of 


New. York. cae 


29. ‘Plaintiff repeats, reiterates and realleges each 


and every allegation contained in Paragraphs 2 through 9 with 
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the same force and effect as though fully set forth.at length 
herein. 

30. Plaintiff LEONARD LAZARUS was injured and damaged 
by schrapnel from a hand-grenade, among other reepents: as 
follows: 

(a) He was bruised, wounded and otherwise injured 
So that he became sick, sore, lame and disabled and continued so 


to be. 


(b) He suffered and continues to suffer a loss of 
strength in his left arm. 
(c) He sustained a severe nervous shock and con- 


tinues to be in said condition. 


(d) He underwent and will necessarily undergo a long 
and painful treatment in endeavoring to cure and relieve himself 


from the aforesaid injuries. 


(e) He suffered and continues to suffer great 


physical and mental pain, anguish and distress. 

(f) he was obliged to expend large sums of money 
for medical and other aid and attendance, and for medicines, ! 
and will necessarily continue to do so. 
(g) He was unable to attend to his usual eiwremattcl 


and employment for a long period of time and was deprived from 


his income and earnings therefrom. 


(h) Many of his aforesaid injuries are permanent. 


(i) He was otherwise injured and damaged. 


31. All to the plaintiff's damage in the sum of 
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ey . ee ae a ae es 
Five Hundred Thousand (§$500,00.00) Dollars. 


AS AND FOR A’ SEVENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF LEONARD LAZARUS 


® 32. Plaintiff LEONARD LAZARUS repeats, reiterates and 
realleges each and everly allegation contained in Paragraphs 
2 through 8, and Paragraphs 13 through 16, and paragraphs 28 and 
* 30, with the same force and effect as though fully set forth at 


length herein. 


33. By reason of these premises, plaintiff was damaged 


000.00) Doll 
AS AND FOR AN EIGHTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF LEONARD LAZARUS 


34. Plaintiff repeats, reiterates and ee each 
and every allegation contained in Paragraphs 2 through 8, and 
Paragraph 13 and 14, 19 and 30 with the same force and effect as 
though fully set forth at length herein. 

35. By reason 6f these premises and Article 25 of the 
Warsaw Convention, plaintiff LEONARD LAZARUS was damaged in 
e the sum of Five Hundred Thousand ($500,000.00) Dollars. 


AS AND FOR A NINTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF LEONARD LAZARUS 


36. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 2 through 9, and 
Paragraphs 22 and *) with che same force and effect as though 
fully set forth at length herein. 

37. Py reason of these premises, the Satendine. he 
absolutely liable for the entire damages sustained by plaintiff 


but not in a sum to exceed Seventy Five Thousand ($75,000.00) 
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Dollars. ® 


AS AND FOR A TENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF SHIRLEY LAZARUS 


38. That at all times hereinafter mentioned, plaintiff 
SHIRLEY LAZARUS was the wife of LEONARD LAZARUS, and as such has 
lived and cohabited with said husband. 

39. At all times hereinafter mentioned, prior to August 
ae 2973, plaa LEONARD LAZARUS supported plaintiff SHIRLEY 
LAZARUS and was capable of performing his duties as her husband. 

40. That as a result of the negligence, as aforesaid, 
plaintiff SHIRLEY LAZARUS sustained the loss of services, society 
‘companionship and consortium of ‘er husband, plaintiff LEONARD 
LAZARUS. 

41.. By reason of the foregoing, plaintiff SHIRLEY LAZARUS: 


was ‘damaged in the sum of Fifty Thousand ($50,000.00) Dollars: 


AS AND FOR AN ELEVENTH CAUSE OF ACTION | 
ON BEHALF OF PLAINTIFF SHIRLEY LAZARUS e 


42. At all times hereinafter mentioned, plaintiff 
Shirley Lazarus was and still is a resident of the State of 
New York. ; e 
43. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 2 through 9, with 
the same force and effect as though fully set forth at length be 
herein. es 
44. Plaintiff Shirley Lazarus,. was injured and damaged | 
by shrapnel from a hand-grenade, among other respects, as follows: < 


(a) She was bruised, wounded and otherwise 


injured so as to become sick, sore, lame and disabled and con- 
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tinued so to be. 

(b) She sustained a severe nervous shock and 
continues to be in said condition. 

(c) She underwent and will necessarily undergo a 
“ong and painful treatment in endeavoring to cure and relieve 
herself from the aforesaid injuries. 

(d) She suffered and continues to suffer great 
physical and mental pain, anguish and distress. 

(e) She was obliged to expend large sums of money 
for medical and other aid and attendance and for medicines, 
and will necessarily continue to do so. 

(f) She was unable to attend to her usual 
occupation and employment for a long period@ of time and was 
deprived from her income and earnings therefrom. 

(g) Many of her aforesaid injuries are permanent. 

(h) She was otherwise injured and damaged. 

45. All to the plaintiff's damage in the sum of 
Two Hundred Fifty Thousand ($250,000.00) Dollars. 


AS AND FOR A TWELFTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF SHIRLEY LAZARUS 


46. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraph 2 through 8, and 
Paragraphs 13 through 16, Paragraphs 42 and 44 herein, with the 
same force and effect as though fully set forth at length herein. 
47. By reason of these premises, plaintiff has been 
damaged in the sum of Two Hundred Fifty Thousand ($250,000.00) 


Dollars. 
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AS AND FOR A THIRTEENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF SHIRLEY LAZARUS 


48. Plaintiff SHIRLEY LAZARUS repeats, reiterates and 
realleges each and every allegation contained in Paragraphs 2 
through 8, Paragraphs 13 and 14 through 19, and Paragraphs 42 
and 44 herein, with the same force and effect as though fully 
set forth at length herein. 

49. By reason of these premises and Article 25 of the 
Warsaw Convention, plaintiff SHIRLEY LAZARUS has been damaged in 
the sum of Two Hundred Fifty Thousand ($250,100.00) Dollars. 


AS AND FOR A FOURTEENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF SHIRLEY LAZARUS 


50. Plaintiff repeats, reiterates and realleyes each 
and every allegation contained in Paragraphs 2 through 8, 
Paragraphs 22, 42 and 44 herein, with the same force and effect 
as though fully set forth at length herein. 

51. By reason of these premises, the defendant is 
absolutely liable for the entire damages sustained by plaintiffs 
LEONARD LAZARUS and SHIRLEY LAZARUS, but not in a sum to exceed 


the sum of Seventy Five Thousand ($75,000.00) Dollars. 


AS AND FOR A FIFTEENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIF? LEONARD LAZARUS 


“52. That at all times hereinafter mentioned, plaintiff 
LEONARD LAZARUS was the husband of SHIRLEY LAZARUS, and as such 


has lived and cohabited with said wife. 
53. At all times hereinafter mentioned, prior to August 


c 


- 5S, 1973, plaintiff SHIRLEY LAZARUS was capable of performing 


her duties as his wife. 
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54. That as a result of the negligence, as aforesaid, | 
plaintiff LEONARD LAZARUS sustained the loss of services, society, 
companionship and consortium of his wife, SHIRLEY LAZARUS. 

55. By reason of the foregoing, plaintiff LEONARD 
LAZARUS sustained damaged in the sum of Fifth Thousand ($50,000.00) 
Dollars. ' x 


AS AND FOR A SIXTEENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF ARNOLD ROSE 


56. At all times hereinafter mentioned, plaintiff 
ARHOLD ROSE was and still is a resident of the State of 


New Jersey. 


| 
| 
57. At all times hereiafter mentioned, defendant TWA | 


was and still is a corporation duly organized and existing under 
and by virtue of the laws of tle State of Delaware, doing waar ines: 
and haviug a place of business in the State of New York, and 
having its principal place of business in a state, other than in 
the State of New Jersey. 

58. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 3 through 9 herein, 
with the same force and effect as though fully set forth at 
length herein. 

59. Plaintiff ARNOLD ROSE was injured by a rachine gun 
bullet, among other respects, as follows: 

(a) He was bruised, wounded and otherwise injured 
so that he became hha sore, lame and disabled and continued 
so to be. 


(hb) He sustained a severe nervous shock and 


continues to be in said condition. 
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(c) He undecwent and will necessarily undergo a 
long and painful treatment in endeavoring to cure and relieve 
himself from the aforesaid injuries. 

(d) He suffered and continues to suffer great 
physical and mental pain, anguish and distress. 

(e) He was obliged to expend large sums of money 
for medicine and other aid and attendance and for medicines, 
and will necessarily continue to do so. 

(f) He was unable to attend to his usual occupation 
and employment for a long period of time and was deprived from 
his income and earnings therefrom. 

(g) Many of his aforesaid injuries are permanent. 

(h) He was otherwsie injured and damaged. 

60. All to the plaintiff's damage in the sum of One 
Hundred Fifty Thousand ($150,000.00) Dollars. 


AS AND FOR A ‘ “VENTEENTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF ARNOLD ROSE 


61. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 3 through 8, 
Paragraphs 13 through 16, and Paragraphs 56 and 5. herein, with 
the same force and effect as though fully set forth at lengttr 
herein. 

62. By reason of these premises, plaintiff ARNOLD ROSE 
has been damaged in the sum of One Hundred Fifty Thousand 
($150,000.00) Dollars. 


AS AND FOR AN EIGHTEEN™H CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF ARNOLD ROSE 


Plaintiff. repeats, reiterates and realleges each 


a 
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and every allegation contained in Paragraphs 3 through 8, 
Paragi2phs 13 ard 14, Paragraphs 19, 56 and 57 herein, with the 
same ferce and effect as though fully set forth at length herein. 
64. By reason of these premises and Article 25 of the 
Warsaw Convention, plaintiff ft s been damaged in the sum of One : 


Hundred Fifty Thousand ($150,000.00) Dollars. 


AS AND FOR A NINETEENTH CAUSE OF ACTION 


ON BEHALF OF PLAINTIFF ARNOLD ROSE 
65. Plaintiff repeats, reiterates and reallegqes cach 
and every allegation mtained in Paragraphs 3 through 8, 


Paragraphs 22, 56 and 57, and 59 herein, with the came foreec 
and effect as though fully set forth at length hereir 

66. By reason of these premises, the defendant is absolu 
liable for the entire amount of damages sustained by plaintiff buc 
not in a sum to exceed Seventy Five Thousand ($75,000.00) Dollars, 


AS AND FOR A TWENTIETH CAUSE OF ACT 
ON BEHALI OF PLAINTIFF ARNOLD ROSE 


67. That at all times herein mentioned, plaintiff 
ARNOLD ROSE was the husband of HELEN ROSE, and as such has lived 
and colkabited with said wife. 

68. At all times hereinafter mentioned, prior to August 
5, 1973, plaintiff ARNOLD ROSE supported plaintiff HELEN ROSE 
and was capable of performing his duties as a husband. 

69. That as a result of the negligence, as aforesaid, 
plaintiff ARNOLD ROSE sustained the loss of services, society, 


companionship and consortium of his wife, HELEN ROSE 


70. By reason of the foregoing, plaintiff HELEN ROSE 
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sustained damages in the sum of Fifty Thousand ($ 


Dollars. 


50,000.90) 


AS AND FOR A TWENTY-FIRST CAUSE OF ACTION 


ON BEHALF OF PLAINT’ FF HELEN ROSE 


71. At all times hereinafter mentioned, plaintiff HELEN 


ROSE was and still is a resident of the State of New Jersey. 


72. Plaintiff repeats, reiterates-and realleges each 


and every allegation contained in Paragraphs 3 through 9, and 


Paragraph 57 herein, with the same force and effect as though 


fully set forth at length herein. 


73. Plaintiff HELEN NOSE was injured by a machine gun 


bullet, among ather r«. ects, as follows: 


(a) She was bruised, wounded and otherwise injured 


so that-.she became sick, sore, lame and disabled 


to be. 


— 


and continued so 


(b) he sustained a severe nervous shock and 


continucs to be in said condition. 


(c) She underwent and will necessarily undergo a 


long and painful treatment in endeavoring to cure 


herself from the aforesaid injuries. 


and relieve 


(ad) She suffered and continues to suffer great 


physical and mental pain, anguish and distress. 
(e) She was obliged to expend large 
for medical and walaiie teen and attendance and for 
will necessarily continue to do so. | 
(£f) She was unable to attend to her 


and employment for a long period of time and was 


sums of money 


medicines, 


and 


usual occupation 


deprived f 


rom 
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her income and earnings therefrom. 


(h) Many of her aforesaid injuries are permanent. 
(i) She was otherwise injured and damaged. 
74. All to the plaintiff HELEN ROSE's damage in the sum 
of One Hundred Fifty Thousand ($150,000.00) Dollars. 


AS AND FOR A TWENTY-SECOND CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF HELEN ROSE 


75. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 3 through 8, and 
Paragraphs 13 through 16, and Paragraphs 7]' and 73 herein, wich 
the same force and effect as though fully set forth at length 
herein. 

75. By reason of the premises, plaintiff HELEN ROSE was 
damaged in the sum of One Hundred Fifty Thousand ($150,000.00) 
Dollars. 


ro 


AS AND FOR A TWENTY-THIRD CAUSE OF ACT.UN 
ON BEHALF OF PLAINTIFF HELEN ROSE 


77. Plaintiff repeats, reiterates and realleges each 
and every allegation contained in Paragraphs 3 through 8, 
Paragraphs 13 and 14, and Paragraphs 57, 71 and 73 herein, with 
the same force and effect as though fully set forth at length 
herein. 

7S. By reason of these premises and Article 25 of the 
Warsaw Convention, plaintiff HELEN ROSE has been damaged in ¢) « 
sum of One Hundred Fifty Thousand ($150,000.00) Dollars. 


AS AND FOR A TWENTY-FOURTH CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF HELEN ROSE : 


Plaintiff repeats, reiterates and realleges each 
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and every allegation contained in Paragraphs 3 through 8, and 
Paragraphs 22, 57, 71 and 73 herein, with the same force and 
effect as though fully. set forth at length herein. 

80. By reason of these eeuiaseni: the defendnat is 


absolutely liable for the entire damages sustained by plaintiff 


but not in a sum to exceed Seventy Five Thousand ($75,000.00) 
Doilars. 


AS AND FOR A TWENTY-FIFTH CAUSE OF ACTION 
ON BEHALF OF PLAINBIFF HELEN ROSE 


81. That at all times herein mentioned, plaintiff HELEN a 
ROSE was the wife of ARNOLD ROSE, and as such has lived and 
cohabited w**h said husband. | 
82. At all times hereinafter mentioned, prior to 
August 5, 1973 plaintiff HELEN ROSE was supported by her ean 


ARNOLD ROSE, and was capable of performing her duties as a wife. 

83. That as a result of the negligence, as aforesaid, & 
plaintiff HELEN ROSE sustained the loss of services, society, 
companionship and consortium of her husband ARNOLD ROSE. 

84. By reason of the foregoing, plaintiff HELEN ROSE ® 
sustained damages in the sum of Fifty Thousand ($50,000.00) 
Dollars. : 

WHEREFORE, plaintiffs JOHN SPIRIDAKIS, BESSIE SPIRIDAKIS$ ® 
LEONARD LAZARUS, SHIRLEY LAZARUS, ARNOLD ROSE and HELEN ROSE, 
demand judgment against the defendant TWA, as follows: 

Plaintiff JOHN SPIRIDAKIS demands judginent against ® 


the defendant on the first cause of action in the sum of Five 


Hundred Thousand ($500,000.00) Dollars; on the second cause of 
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action in the sum of Five Hundred Thousand ($500,060.00) Dollacs; 


if 
on the third cause of action in the sum cf Five Hundred Thousand | 


} 
($500,000.00) Dollars; on the fourth cause of action in the sum Be 


Seventy Five Thousand ($75,000.00) Dollars, plus the costs and 
disbursements of this action. 

Plaintiff BESSIE SPIRIDAKIS demands judgment against 
the defendant on the fifth cause of wekhann in the sum of Fifty 
Thousand Dollars, plus the costs and disbursements of this action 

Plaintiff LEONARD LAZARUS demands judgment against the 
defendant on the sixth cause of action in the sum of Five Hundred 
Thousand ($500,000.00) Dollars; on the seventh cause of action 
in the sum of Five Hundred Thousand Dollars ($500,000.00); on 
the eighth cause cf action in thesum of Five Hundred Thousand 
($500,000.00) Dollars; on the ninth cause of action in the sum 
of Seventy Five Thousand ($75,000.00) Dollars, plus the costs 
and disbursements of this action. 

Plaintiff SHIRLEY LAZARUS demands judgment against the 
defendant on the tenth cause of action in the sum of Fifty 
Thousand ($50,000.00) Dollars; on the eleventh cause of action 
in the sum of Two Hundred Fifty Thousand ($250.00) Dollars; on 
the twelfth cause of action in the sum of Two Hundred Fifty 
Thousand ($250,000.00) Dollars; on the thirteenth cause in the 
sum of Two Hundred Fifty Thousand ($250,000.00) Dollars, 
on the fourteenth cause of action in the sum of Seventy Five 
Thousand ($75,000.00) Dollars, plus the costs and disbursements 
of this action. 

Plaintiff LEONARD LAZARUS demands judgment against 
the defendant on the fifteenth cause of action in the sum of 
Fifty Thou: nd ($50,000.00) Dollars, plus the costs and dis- 


bursements of this action. 
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Plaintif£ ARNOLD ROSE demands judgment against the 
defendant cn the sixteenth canse of action in the sum of One 
Hundred Fifty Thousand ($150,000.00) Dollars; on the seventeenth 
cause of action in the sum of One Hundred Fifty Thousand 
($150,000.00 Dollars; on the eighteenth cause of action in the 
sum of One Hundred Fifty Thousand ($150,000.00) Dollars, on the 
nineteenth cause of action in the sum of Seventy Five Thousand 
($75,000.00) Dollars; on the twentieth cause of action in the sum 
of Fifty Thousand ($50,000.00) Dollars, plus the costs and 
disbursements of this action. 

Plaintiff HELEN ROSE demands judgment against the 
defendant on the twenty-first cause of acticn in the sum of 
One Hundred Fifty Thousand ($150,000.00) Dollars; on the twenty- 
second cause of action in the sum of One Hundred Fifty Thousand 
($150,000.00) Dollars; o:. the twenty third cause of action in 
the sum of One Hundred Fifty Thousand ($150,009.00) Dollars; 
on the twenty-fuurth cause of action in the sum of Seventy Five 
Thousand ($75,000.00) Dollars; on the twenty-fifth cause of action 
in the sum of Fifty Thousand ($50,000.00) plus the costs and 
disbursements of this action. 

BROWN, HURWITZ, SEIDMAN, 


EHRLICH & ZASKY, 
Attorneys for Platntiffs 
) 


A 
ees 
A / 
{4 
Vv 


of the Firm 


/ 


By: _ | 
A Membe 


Office & P. O. Address 
445 Park Avenue 

New York, New York 10022 
Tel. No. (212) 832-0120 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JOHN SPIRIDAKIS, BESSIE SPIRIDAKIS, 
LEONARD LAZARUS, SHIRLEY LAZARUS, 
ARNOLD ROSE and HELEN ROSE, 
Plaintiffs, 
- against - 
74 CIV. 4191 
TRANS WORLD AIRLINES, INC., (CBs Es) 
Defendant. : 
x 
Defendant, Trans World Airlines, Inc. ("TWA") by 
its attorneys, Chadbourne, Parke, Whiteside & Wolff, answers 
the complaint as follows: 
AS TO THE FIRST CAUSE OF 
ACTTON OF JOHN SPIRIDAKIS 
FIRST: Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraph "1" of the complaint. 


SECOND: Denies each and every allegation contained 


in paragraph "2" of the complaint, except admits that TWA is 


a corporation duly organized and existing under and by virtue 


of the laws of the State of Delaware, doing business and hav- 
ing a place of business in the State of New York. 

THIRD: Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraphs "3" and "4" of the complaint. 

FOURTH: Admits the allegations contained in par- 
agraph "5" of the complaint. 

FIFTH: Denies each and every allegation contained 


in paragraph "6" of the complaint. except admits that a ticket 


A 44 


Answer to the Complaint of Plaintiffs Spiridakis 


providing for air passage by defendant from New York, New 
York to Athens, Greece and return therefrom to New York, 
New York was issued in the name of "Mr. J. Spyridakis." 
SIXTH: Denies each and every allegation contained 
in paragraphs "7", "g", "9"_ "10" and "11" of the complaint. 
AS TO THE SECOND CAUSE OF 
ACTION OF JOHN SPIRIDAKIS 
SEVENTH: Repeats and realleges each and every al- 
legation, admission and denial made to the paragraphs of the 
complaint which are referred to in paragraph "12" of the 
complaint. 
EIGHTH: Admits the allegations coritained in para- 
graphs "13" and "14" of the complaint. 
NINTH: Denies each and every allegation contained 
in paragraphs "15", "16", and "17" of the complaint, 
AS TO THE THIRD CAUSE OF 
ACTION OF JOHN SPIRIDAKIS 
TENTH: Repeats and realleges each and every al- 
legation, admission and denia] made to the paragraphs of 
the complaint which are referred to in paragraph "18" of the 
complaint. 
ELEVENTH: Denies each and every allegation contain- 
ed in paragraphs "19" and "20" of the complaint. 
AS TO THE FOURTH CAUSE OF 
ACTION OF JOHN SPIRIDAKIS 
TWELFTH: Repeats and realleges each and every al- 
legation, admission and denial made to the paragraphs of the 


complaint which are referred to in paragraph "21" of the com- 


plaint. 
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THIRTEENTH: Denies each and every allegation con- 


tained in paragraph "22" of the complaint, except admits that 


TWA is a signatory to the Montreal Agreement (Civil Aeronautics 
Board Agreement 18900, Order Special No. E-23680, May 13, 1966). 
FOURTEENTH: Denies each and every allegatien con- 


tained in paragraph "23" of the complaint. 


‘ 


AS TO THE FIFTH CAUSE OF 
ACTION OF BESSIE SPIRIDAKIS 


FIFTEENTH: Denies knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs "24" and "25" of the complaint. 

SIXTEENTH: Denies each and every allegatio.. con- 
tained in paragraphs "26" and "27" of the complaint. 

AS TO THE SIXTH CAUSE OF 
ACTION OF LEONARD LAZARUS 

SEVENTEENTH: Denies knowledge or information suffi- 
cient to form a belief as to the truth of the allegations 
contained in paragraph "28" of the complaint. 

EIGHTEENTH: Denies each and every allegation con- 
tained in paragraph "6" of the complaint which is referred 
to in paragraph "29" of the complaint, except admits that a 
ticket providing for air passage by defendant from New York, 
New York to Athens, Greece and return therefrom to New York, 
New York was issued in the name of "Mr. G. Lazaros," aud 
repeats and realleges each and every allegation, admission and 
denial made to the other paragraphs of the complaint which are 


referred to in paragraph "29" of the complaint. 
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NINETEENTH: Denies each and every allegation con- 
tained in paragraphs "30" and "31" of the complaint. 


AS TO THE SEVENTH CAUSE OF 
ACTION OF LEONARD LAZARUS 


TWENTIETH: Denies each and every allegation con- 


tained in paragraph "6" of the complaint which is referred to 


in paragraph "32" of the complaint, except admits that a 
ticket providing for air passage by defendant from New York, 
New York to Athens, Greece and return therefrom to New York, 
New York was issued in the name of "Mr. G. Lazaros," and 
repeats and realleges each and every allegation, admission 
and denial made to the other paragraphs of the complaint 
which are referred to in paragraph "32" of the complaint. 

TWENTY-FIRST: Denies each and evexy allegation 
contained in paragraph "33" of the complaint. 

AS TO THE EIGHTH CAUSE OF 
ACTION OF LEONARD LAZARUS 

TWENTY-SECOND: Denies each and every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "34" of the complaint, except admits that a 
ticket providing for air passage by defendant from New York, 
New York to Athens, Greece and return therefrom to New York, 
New York was issued in the name of "Mr. G. Lazaros," and 
repeats and realleges each and every allegation, admission 
and denial made to the other paragraphs of the complaint 
which are referred to in paragraph "34" of the complaint. 

TWENTY-THIRD: Denies each and every allegation 


contained in paragraph "35" of the complaint. 
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AS TO THE NINTH CAUSE OF 
ACTION OF LEONARD LAZARUS 


TWENTY-FOURTH: Denies each anda every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "36" of the complaint,except admits that a 


ticket providing for air passage by defendant from New York, 


Ps 


New York to Athens, Greece and return therefrom to New York, 


New York was issued in the name of "Mr. G. Lazaros," and 
c@1hE6 iF véracr:: ms se) Vere Scie eso 2 : 


repeats and realleges each and 


; every allegation, admission 
and denial made to the other Paragraphs of the complaint 
which are referred to in Paragraph "36" of the complaint. 
TWENTY-FIFTH: Denies each and every allegation 
contained in Paragraph "37" of the complaint, 
AS TO THE TENTH CAUSE OF 
ACTION OF SHIRLEY LAZARUS 
TWENTY-SIXTH: Denies knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraphs "38" and "39" of the complaint. 
TWENTY~SEVENTH: Denies eaci and every allegation 
contained in paragraphs "40" and "41" of the complaint. 
AS TO THE ELEVENTH CAUSE 
OF ACTION OF SHIRLEY LAZARUS 
TWENTY-EIGHTH: Denies knowledge cr information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph "42" of the complaint. 
TWENTY-NINTH: Denies each and every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "43" of the complaint, except admits that a 


ticket providing for air passage by defendant from New York, 
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New York to Athens, Greece and return therefrom to New York 


’ 


New York was issued in the name of "Mrs. L. Lazaros," and 
repeats and realleges each and every allegation, admission 
and denial made to the other paragraphs of the complaint 
which are referred to in paragraph "43" of the complaint. 
THIRTIETH: Denies each and every allegation 
contained in paragraphs "44" and "45" of the complaint. 


AS TO THE TWELFTH CAUSE OF 
ACTION OF SHIRLEY LAZARUS 
— ee 


‘THIRTY- -FIRST: Denies each and every allegation 


ress: “+ ~ a-c: 


contained in paragraph nee of the complaint which “© referred 


to in paragraph "46" of the complaint, except admits that 

a ticket providing for air passage by defendant from New York, 
New York to Athens, Greece and return therefrom to New York, 
New York was issued in the name of "Mrs. L. Lazaros," and 
repeats and realleges each and every allegation, admission 

and denial made to the otner paragraphs of the complaint which 
are referred to in paragraph "46" of the complaint. 

THIRTY-SECOND: Denies each and every allegation 
contained in paragraph "47" of the complaint. 

AS TO THE THIRTEENTH CAUSE OF 
ACTION OF SHIRLEY LAZARUS __ 

THIRTY-THIRD: Denies each and every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "48" of the complaint, except admits that 
a ticket providing for air passage by defendant from New York, 
New York to Athens, Greece and return therefrom to New York, 


New York was issued in the name of "Mrs. L. Lazaros," and 
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repeats and realleges each and every allegation, admission 
and denial made to the other Paragraphs which are referred 
to in paragraph "48" of the complaint, 
THIRTY-FOURTH: Denies each and every allegation 
contained in Paragraph "49" of the complaint. 
AS TO THE FOURTEENTH CAUSE OF 
ACTION OF SHIRLEY LAZARUS 
THIRTY-FIFTH: Denies each and every allegation 
contained in Paragraph "6" of the complaint which is referred 
to in Paragraph "50" of the complaint, except admits that 
a-ticket providing for air passage by defendant from New York, 
New York to Athens,_ Greece and return therefrom to New York, 
New York was issued-in_the name-of-«Mrs._. Lazaros," and 
repeats and’ Fealleges each and every allegation, aaslesign 
and denial made to the other Paragraphs of the complaint 
which are referred to in paragraph "50" of the complaint. 
THIRTY-SIXTH: Denies each and every allegation 
contained in Paragraph "51" of the complaint. 
AS TO THE FIFTEENTH CAUSE OF 
ACTION OF LEONARD LAZARUS _ 
THIRTY-SEVENTH: Denies knowledge or information 
sufficient to form a belief as to the truth of the allegations 


contained in Paragraphs "52" and "53" of the complaint, 


THIRTY-EIGHTH: Denies each and every allegation 


contained in paragraphs "54" and "55" of the complaint. 
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AS TO THE SIXTEENTH CAUSE OF 
ACTION OF ARNOLD ROSE 
THIRTY-NINTH: Denies knowledge or information 
sufficient to form a belief as to the truth of the allegations 


contained in paragraph "56" of the complaint. 


FORTIETH: Admits the allegations contained in 
paragraph "57" of the complaint. 

FORTY-FIRST: Denies each and every allegation 
contained in paragraph “6" of the complaint which is referred 
to in paragraph "58" of the complaint, except admits that 
a ticket providing for air passage by defendant from New 
York, New York to Athens, Greece and return therefrom to 
New York, New York was issued in the name of "Mr A. Rose," 
and repeats and realleges each and every allegation, ad- 
mission and denial made to the other paragraphs of the 


‘complaint which are referred to in paragraph “58" of the. 


complaint. a ari shi cS on eeeeet 


FORTY-SECOND?- Dénies each _and-every allegation 


contained in paragraphs "59" and "60" of the complaint. 


AS TO THE SEVENTEENTH CAUSE OF 
ACTION OF ARNOLD ROSE 


FORTY-THIRD: Denies each and every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "61" of the complaint, except admits that 
a ticket providing for air passage by defendant from New 
York, New York to Athens, Greece and return therefrom to 


New York, New York was issued in the name of “Me. A. Rose," 


and repeats and realleges each and every allegation, ad- 


mission and denial made to the other paragraphs of the com- 
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plaint which are referred to in paragraph "61" of the com- 
plaint. 
FORTY-FOURTH: Denies each and every allegation 


contained in paragraph "62" of the complaint. 


AS TO THE EIGHTEENTH CAUSE OP 
ACTION OF ARNOLD ROSE 


FORTY-FIFTH: Denies each and every allegation 
contained in Paragraph ‘ of the complaint which is referred 
to in paragraph "63" of tne complaint, except admits that 
a ticket providing for air Passage by defendant from New 
York, New Yo. to Athens, Greece and return therefrom to 
New York, New York was issued in the name of "Mr. A. Rose," 
and repeats and realleges each and every allegation, ad- 
mission and denial made to the other paragraphs of the com- 
plaint which are referred to in paragraph "63" of the 
complaint. 

FORTY-SIXTH: Denies each and every allegation 


contained in paragraph "64" of the complaint. 


AS TO THE NINETEENTH CAUSE OF 
apie tie < ACTION OF ARNOLD ROSE 


-PORTY-SEVENTH: Denies each and every allegation 


eentained in paragraph "6" of the complaint which is referred 


to in paragraph "65" of the complaint, except admits that 
a ticket providing for air passage by defendant from New 
York, New York to Athens, Greece and return therefrom to : 
New York, New York was issued in the name of "Mr. A. Rose," 

and repeats and realleges each and every allegation, ad- 


mission and denial made to the other paragraphs of the com- 


plaint which are referred to in paragraph "65" of the 
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complaint. 
RTY-EIGHTH: Denies each and every allegation 


contained in paragraph "66" of the complaint. 


AS TO THE TWENTIETH CAUSE OF 
ACTION OF ARNOLD ROSE 


FORTY-NINTH: Denies knowledge or information 
sufficient to form a belief as to the truth of the allega- 
tions contained in paragraph "67" and "68" of the complaint. 

FIFTIETH: Denies each and every aiiegation 
contained in paragraphs “69" and "70" of the complaint. 

AS T2© THE TWENTY-FIRST CAUSE OF 
ACTION CF_HELEN ROSE 

FIFTY-FIRST: Denies knowledge or informatioi 
sufficient to form a belief as tothe truth of the allega- 
tion contained in paragraph "71" of the complaint. 

FIFTY-SECOND: Denies each and every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "72" of the complaint, exc-pt admits that 
a ticket providing for air passage by defendant from New 
York, New York ‘o Athens, Greece and return therefrom to New 
York, New York was issued in the name of "Mrs. A. Rosey and 
repeats and realleges each and every allegation, admission 


and denial made to the other paragraphs of the complaint 


which are referred to in paragraph "72" of the complaint. 


FIFTY-THIRD: Denies_each and-every allegation 


contained: in paragraph “73" and-"74*-of the- complaint. = 
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AS TO THE TWENTY-SECOND CAUSE OF ACTION 
ON BEHALF OF PLAINTIFF HELEN ROSE 
8d Se Eh A Nt 


FIFTY-FOURTH: Denies each and every allegation 
contained in paragraph "6" of the complaint which is referred 
to in paragraph "75" of the complaint, except admits that 
a ticket providing for air passage by defendant from New 
York, New York to Athens, Greece and return therefrom to New 
York, New York was issued in the name of "Mrs. A. Rose," 
repeats and realleges every allegation, admission and denial 
made to the other paragraphs of the complaint which are 
referred to in paragraph "75" of the complaint. 

PIFTY-FIFTH: Denies each and every allegation 
cortained in paragraph "76" of the complaint. 

AS TO THE TWENTY-THIRD CAUSE OF 
ACTION OF HELEN ROSE 


FIFTY-SIXTH: Denies each and every allegation 


contained in paragraph "6" of the complaint which is referred 


to in paragraph "77" of the complaint, except admits that 

a ticket providing for air passage by defendant from New 

York, New York to Athens, Greece and return therefrom to 

New York, New York was issued in the name of "Mrs. , Rese,” 

and repeats and realleges each and every allegation. mission 

and denial made to the other paragraphs of the complaint which 

are referred to in paragraph "77" of the complaint. 
FIFTY-SEVENTH: Denies each and every allega.ion 

contained in paragraph "78" of the complaint. 


AS TO THE TWENTY-FOURTH CAUSE OF 
ACTION OF HELEN ROSE 


FIFTY-EIGHTH: Denies each and every allegation 


contained jn paragraph "6" of the complaint which is referred 
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to paragraph "79" of the complaint, except admits that a 
ticket providing for air passage by defendant from New 
York, New York to Athens, Greece and return therefrom to 
New York, New York was issued in the name of "Mrs. A. Rose," 
and repeats and realleges every allegation, admission and 
denial made to the other paragraphs of the complaint which 
are referred to in paragraph "79" of the complaint. 

FIFTY-NINTH: Denies each and every allegation 
contained in paragraph "80" of the complaint. 


AS TO THE TWENTY-FIFTH CAUSE OF 
ACTION OF HELEN ROSE 


‘i yet 


SIXTIETH: Denies knowledge or information 
sufficient to form a belief as to the truth of the allega- 


tions contained in paragraphs "3S!" and "82" of the com- 


plaint. ® 
SIXTY-FIRST: Denies each and every allegation 
contained in paragraphs "83" and "84" of the complaint. 
WHEREFORE, defendant, TWA, demands judgment e 
dismissing the complaint together with costs and disburse- 
ments of this action. 
& 
CHADBOURNE, PARKE, WHITESIDE & WOLFF 
\ f 
, ae ° a al 
By wks (LCC / Oe eas 
A Member of the Firm 6 
Attorneys f6r Defendant TWA 


30 Rockefeller Plaza 
New York, New York 10020 
(212) 541-5800 
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NOTICE OF MOTION 


o. 37° ee 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARISTEDES A. DAY, THEODORA DAY and : 
CONSTANTINE DAY, indiviadually, and 
ARISTEDES A. DAY and THEODORA DAY, 
as parents of CONSTANTINE DAY, 
Plaintiffs, NOTICE OF MOTION 
$ FOR SUMMARY JUDGMENT 
~against- i 
: 23 Cx S208: ACC Be 
TRANS WORLD AIRLINES, INC., 


Defenacants. 


PLEASE TAKE NOTICE, that the undersigned will move 
this Court at a Motion Term thereof to be held at Room 1105, 
United States Court House, Foley Square, New York, New York on 
the 12th day of November, 1974 at 9:30 o'clock in the forenoon 
of that day, or as soon thereafter as counsel can be heard, 


for an order pursuant to Rule 56 of the Federal Rules of 


Civil Procedure directing the entry of summary judgment in 


favor of plaintiff on the issue of liability alone on the 
ground that there is no genuine issue of material fact and 


that plaintiff is entitled to a judgment on the issue of 


A 56 


Notice of Motion 


& 
liability as a matter of law, and for such other and further 
relief as to the Court may seem just and proper. 
Dated: New York, New York e 
October 30, 1974 
Yours, etc., 
ROGERS HOGE & HILLS e@ 
i, 7 
phe Othe rm 
TO: Attorneys for Plaintiffs 
90 Park Avenve & 
; CHADBOURHL PARK WHITESIDE New York, New York 10016 
& WOLFF 
30 Rockefeller Plaza 
New York, New York 10020 
* 
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AFFIDAVIT OF PLAINTIFF ARISTEDES A. DAY 


DISTRICT COURT 
CT OF HEY YORK 


ARISTEDSS A. DAY, THEODORA DAY ane 
COUSTAWITIN DAY, individuallv, a 


APPTRKIEATES A. Aw Ati fis : 
AVZoVboo As. Ay An Dt Ds esas 
c siear ones AFFIPAVIT 


as parents of Fase hey hibasas SNK = ence ooarearee 


Plainttits, Index No 


‘ iv. 4105 
~against- 73 Civ. 4105 
Judge Drieant 


WORLD BRGRLINES, INC., 


Defendant. 


STATE . NEW YORK 


COUNTY Y WLW YORK 


ARISTLDES A. DAY, being duly sworn, deposes and 
Says that he is over the age of 21 years and is one of the 


plaintiffs in the above captioned action. 


1. Your deponent and his son Constantine are 
residents of the City of Stamford, County of Fairfield and 


State of Connecticut. 


2. Sometime prior to August l, 1973, your deponent 


and his said son purchased round-trip tickets from the de- 


fendant, Trans World Airlines, Inc., for a trip from New York, 


New York to Athens, Greece, to New York, New York. 


3. Your deponent and his son arrived in Greece 


without incident and vacationcd in said Republic during a 


~ 
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part of the summer of 1973. 


4. ‘our deponent's and his son's return trip as 


evidenced by said tickcts was scheduled for August 5, 1973, 
on defendant's flicht #851, with avvroximate time of de- 


wearture 15:30 hours, local time Athens, Greece. 

5. On said date, in accordance with instructions 
of the defeniant, your denonent and his son reported to the 
Helinikon Airport in Athens, Greece in advance of said 
estimated time of departare, and commenced the necessary 
and required procedures for boarding defendant's scheduled 
Flight. 

6. Your denonent and his son dulv presented their 
tickets and passports to the arpropriate Greek government 
authorities, as required, for all purposes of passport and 
custom inspection, which were duly conducted and concluded, 
and for such other requirements as might have been present. 

7. Subsequent to said inspection, your denonent 
and his son were directed by agents or emplovees of ce- 
fendant to a point where said agents or employees inspected, 
stamped and approved their tickets bearing thereon their 
names, were assiqned seats, and were given and received 
»oarding passes for said flight. 

8. After the aforementioned processing of their 
tickets, your deponent and his son were further directed by 


agents or employees of defendant to an area reserved ex- 


clusively for ticket holding passengers of said scheduled 


flight. 
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9. No one other than ticket holding passengers 


wio had their tickets already approved and accepted bv the 


defendant was nermitted nor allowed to enter said area 
except the agents or employees of defendant. 
entering said area your deponoent, 
son were further dire -<d by "ground hostesses" of 
defendant to the proper and designated departure gate re- 


served for russencers to embark upon said fliaht. 


ll. Concurrently therewith, mechanical devices, 
including but not simited to rublic address systems under the 


control of the defenéant, announced tix tid flight was then 


hbearding at sai 


12. ‘hat upon entering the area clusively re- 
served for passengers enbarking on defendant's airplane, 
your deponent sought the assistance of ant's passencer 
relations agent so that your deponent, who was assigned a 
First class seat, and his son who was assigned a coach seat, 


could be seated together if possible. 


13. That your deponent and his son were escorted 
and ushered by said passenger relations aqdent to the gate 
of embarkation and were instructed to proceed with said agent 
to board the airplane when the incident comolained of herein 


occurred. 


14. That at the tine immediately preceding said 


incident, your deponent and his son were being personally 
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e 


the direction of, said passencer relations agent when the 


scorted, under the exclusive control, and were adhering to 


incident complained of herein occurred. 


15. That to your deronent's knowledge, there were 
no other functions to be performed by your deronent or his 
Son prior to leaving said area and entering upon the runway ad 


Or embarking upon the airplane itself Other than the mere 


physical task of walhine through the glass door partition 
and past a security guard separating said area fron the & 
runway at @ Frelinikon Airport. 
LG. “hat to your deponent's knovledqa, several of 
his fellow passencers had left said area and vere on the e 


runway and haa embarked weon ground transport vehicle for the 


’ purpose of being transported to the airplane or had actually 
soared the airplane prior to the occurrence of the incident Us 
complained of herein. 
17. At a time immediately preceding your deponent's 


and his son's exit on to the apron of the runvay and the 


voarding of said ground transport vehicles or airplane, certain 


unknown and unsnecified explosives were dotonated in said area 
which was exclusively reserved for embarking passengers and ® 
in their immediate vicinity. 
18. That as a result of said hntitdndtnnes of said 
explosives, your depon-nt and his son sustained severe 


personal injuries requiring their hospitalization and continued 


medical treatments. 
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19. That your deponent and his son did not in any 


Way or by any means cause a detonation of Said axplosives and 


- 


did not in any way or by any means willfully contribute to 


their injuries. 


<4 


~ "ARISTEDES A. DAY 


Sworn to before ne this 


Yhaay of October, 1974. 


1] Wotary Pubite — 


NICOLAS LIAKAS 

Notary by “t's of flow York 

No. 41-2 lu3 
Qualifi-.! : duty 

Certificate tiled in New Yor. County 

Commission Expires iviarch 30, 1975 
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AFFIDAVIT OF GERALD STERN 


7 ren CMA MIME 
— 4 pa P WANA LOW 


DISTRICT COURT 
SOUTUERN DISTRICT OF NEW YORK 


D 
SQUTIETANTING DAY, individually, and 
ARISTEDLS A. DAY and THRLODOR DAY, : 
as parents of CONS?TANTINr DAY, 


ARISTEIDES B. DAY, “SHIR: DAY 


Plaintiffs, 
~against- 


AFFIDAVIT 
TRANS WORLD AIRLINES, Tie., 


Nefendant, 


STATE OF NEW YORK ) 


Hy 8S.3 
COUNTY OF KINGS ) 


Dr. Gerald Stern, of One lianson Place, 
New York, being duly sworn, deposes and says that: 


1. He makes this affidavit in support of 


plaintiffs' motion for suncnary 


alesnie te 


judgment herein. 
2. During the surmer of 1973, 


in the Republic of Greece, and was scheduled to depart 


therefrom on August 5, 1973 aboard céfendant's flight 


scheduled to depart for Tel Aviv, Israel, at 3:30 p.m. 


Athens time, 


3. At all times pertinent and relative to the 


incident complained of herein, your deponent was an eye- 


witness to the tragedy that befell the passengers of 


defendant's flight 3 


73 Civ. 4103 C.L.R. 


Brooklyn, 


he was vacationing 


381 bound for New York City and to some 


of the passengers of his flight, Your deponent's flight and 
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the aforesaid New York bound flight were both scheduled to 


Cepart at approximately 15:39 hours, local time. 


4. Sufficiently in advance of such departure tine, 
he reported to agents of the defendar* ‘sr yurnoses of 
S «uring vassage on his flighi:. 

5. Nis passvort ant ticket were inspected ani 
aporovec by the approuriate covernment authorities and 
nermission vas given to Covart tron Greece, 

6. Ha was rermitte entrance to an area exclusive- 
ly reserved for MASNUN Ors Of international flights, 

7. tls ticket vas dulv vrasented to and accepted 
by agents of the Cefandant for emvarkation and a seat assian- 
ment was nace and a boarding vass issued te him. 

§. Flight $531 was announec:d as oarding and 
passengers for the flight were requested to renort to a 
specified location for hoarding the aircraft. 

9. The passengers for said flight formed a pro- 
cession, a lina, for their Orievly embarkation, 

19. Upon information and belief, the passengers 
forming such procession had cormuleted all conditions 
precedent to entering the aircraft for their scheculed flight, 
except perhaps a momentary search of hand Laggage for weapons. 

ll. At the precise moment that sone passengers of 
flight #881 were crossing the portals leading to the runway, 


certain explosives were ignited and automatic weapons were 


fired causing injury to numerous passengers of flight #581. 
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12. To your Zenonent's knowledge, several Passencer3 


of flicht 4831 had managed to exit fron thig area just prior 


to the aforesaid inci¢cent ane hat either boarded the aircraft 


Or ground trans .ort vehicles. 


13. To your denonent's knowledge, the nrocession of 
passengers for flight 42381 tas proceeding at a reasonable nace, 


anc those who were injured in tis incitent were those un- 


fortunate enough still to have been on line. 
14. liaving satisfied al] conditions precedent to 


the actual entry of the aircraft, your deponent and those 


2n the aforesaid »rocession would have entered the aircraft 


had it not been for this incident, barring of course other 


unforesec, cdeveclonnents. 


“HOREPOR, you deponent resmectfully requests that 


the plaintiffs’ motion for Srnary juioment on the issue of 


liability be granted al ng with such other and further rolief 


33 to this Court may seen just and prover. 


A 


) 


\ 
-_—-—- _, —_— ——- 


DR. GERALD STEER 


Sworn to before me this 


SP aay Of October, 1974. 


4 


— 


[ Moteky Public” 


Notery > UIAKAS 
aay 


ia f a Cin fe vy ore 
SION Cxsireg March 3, 1 


unty —, 
COunty > " 
45 
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cso DISTRICT Count 


nine Te? wAEr 
ISTRICT OF NIV YOR: 


TIILODORA DAY 
incivicually, 
APTe TPN Ts 4 ; and TIrAnDPA 
aS parents COMDTATEIAE HAY, pe OUIEY*S AYEPINMAVI 


mr warner 


being duly svorn, depose ané 


a I am associated with the firm of Poners HMoqe & 


attorneys for the nlaintiffs herein, and I make this 


affidavit in support of their motion for stmmary judement en 


the issuc of liability. 

action was commenced by the filing of the com- 
wlaint herein on or about the 25th day of September, 1973, 
An amended complaint was served on or ahout Netoher 5, 1973 
(a copy of whic’ is annexe’ hereto as Fxhibit "A"), and issue 
was joined on or about October 15, 1973 by the service of 
defendant's answor (a copy Of which is annexed hereto as 
ERRLDLE: *B*} 


3. Plaintiff's basic position in this action is that 
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while in the course of embarking upon defendant's aircraft 


Ls 


2Or the purpose of their international transport by air, 


plaintiffs were injured. It is asserted that regardless of 
fault, defendant is liable to th. plaintiffs for their 


injuries as a result of the larsaw Convention For the 


inification of Certain Pules Relatine to International Trans~ 


ortation Rv Air ("warsay ) and the Montreal Aareement, 
Cc 7 


etendant has denied its liability, 


A eq 


i PAS accompanying affieavits of Aristedas A Day ane 


oe ge 


~ . ’ + eee, oe c ’ 
r. Gerald Stern, svorn to the SUinday of October, 1974, 


fully set forth the pertinent fac's herein. In acdition, 
aefendant's answers to plaintiffs’ interrocaatorics and requests 
for admission do not dispute the facts. ("nnexed hereto as 
Exhibits "C" and "p" respectively are covies of defendant's 
answers to plaintiffs’ interroaatorias and requests for 


udmissions.) 

5S. <A series of pre-trial conferences was concluded on 
July 10, 1974, at which time the Honorable Charles L. Brieant 
requested the parties to attempt to present to the Court 
stipulated facts and ordered the Gefendant to move for 
surmary judgment on the issue of liability by no later than 


the end of October, 1974, 


6. Pursuant to the Court's request, I wrote to the 


attorneys for the defendant on July 23, 1974. copy of said 


letter is annexed hereto as Exhidit "R"). In this letter, 
Tt presented « concise statement of the facts and in accord- 


ance with several conversations held with the attorneys for 
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ad the defendant, I requested additional information which T 
nelieve to be relative to the issues of law presented herein. 
7. Despite the Court's order, defendant has not respond- 
2 td to my correspondence and it appears that it is not prepared 
to adhere to the Court's instructions and directives, and it 
further appears that it has embarked upon an intentional 
e efort to frustrate the prosecution of this action by refusing 
40 diligently proceed. 
8. Your deponent believes and asserts that the facts 
a set forth below render the defencant liable for the plaintif¢s’ 
injuries and that as a matter of law, plaintiffs are entiti«c 
to summary juconment on the issue of liability. The facts, to 
hie date undisputed, are as follows: 
a. Defendant's flight *8$1 was scheduled to 
depart from Athens, Creece at approximately 
= 1530 hours local time on August 5, 1973 with 
lew York, Wew York as its destination; 
b. The plaintiffs herein were scheduled passen- 
e gers of said flight and lawfully possessed 
tickets for said flight; 
c. In order to board said flight, plaintiffs 
® , 


duly reported to the Athens airport; 

d. The plaintiffs duly presented their tickets 

: to agents of tlic defendant who stamped and 
approved same for boarding flight 4881; 

e. The plaintiffs successfully completed and } 


proceeded past customs, passport ané 
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baggage inspectors; 
The plaintiffs were allowed entrance to an 


area reserved exclusively for ticket bear- 


ng passengers about to board international 


fliqhts; 


Defendant's fliqht #881 was thereafter 


announced as “boarding” and the plaintiffs 


were directed to procecc to a specified 


location in order to board and they had 


successfully cone 


At this time, the plaintiffs were ur ‘er 


the exclusive con*t~ol and custody of the 
dofendant, and in fact, were boing ® 
physicaliy accompanied and escorted 
Ly acents of the defendant; 
i. Several passenqers of said flicht had e 

exited from the embarkation area before 

tne incaicent complaine.’ of herein 

occurred; bd 
j. Plaintiffs did not exit from such areca 

solely hecause of their nosition in the 

procession of passeneers; @ 
k. ‘hile the plaintiffs were so in line and 

SO proceeding for boarding, and after 

completing all conditions precedent to € 


boarding other than a weapons search, 


they were injured dve to the cetonation 
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of explosives. 


sole issue of law confronting this Court is 
whether the plaintiffs were injured "in the course of any of 
che operations of enbartincd" 
10. In view of all the -S herein, a reasonable man 
ust concluce thet the injurics were sustained he tail 
end of such operations, well beyond the first point from 


tefendant would be liable for injuries to its 


MAPORE, your deponent respectfully reguests 


cr 


that the plaintiffs' motion for surmary judenent on the issue 


of liability be grantec in all respects, along with the costs 


and disbursements herein, and such other relief as to this 


Court may seem just anc proper. 


2, 
| Nicolas Liakas 


Sworn to before me this THERESA Moc 
30th day of October, 1974. Notary Prilic, State sf Mew York 


5 ». 07-7679100 
i v Orage, oo ee 


iy 
{ ts rork ¢ 
i Notary Public weir Loin Moun J, 97 
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iS 
AT < ‘) r VSN A a ald e / “nt 
{ . t \ aha 5 Sb 3 
23 i \ ’ mai + "Gud » T'9 ae A { aa 
,. aDer c gr — 4 7 ‘aye \ ae 4 
mG ZAINJ ° ‘ $ 7 
FOS , 
. os ~ ray WAY 
J ‘aA cle MACON oO is i fit DAY ' 
> 
PLGERHCLS ES, APPIPAVIT Il OPPOSIT Sy] 
* T) DEFPNSPAMT 's cross-~ 
-acainst- Yeraer DAR ap inRy 
. UT eS "rm 
MAIS WORLD ATPLI aE tae 
Defendants. Ts Gav. ARGS. (C55. 
Si lp eek ad de Ste o> Sth ew ea iS Oto alt ene en sali Aan ah ee de ed. pate ta 
x 
STATE OF NEW YORK } 
: SSe 


COUNTY OF WEY YORK) 


Z, NICOLAS LIAKAS, being duly sworn denose and sav 


ke I am associated with the firm of Roaers Noce 


- 
~ 9 


"Mills, attornevs for the rlaintiffs, and I make this 
affidavit in onnosition to Cefendant's cross-ction for 
summary judgment. 

2. Upon information and belief, sometire dur 
the period of August 5, 1973 and Aucust 27, 1973, John 
Mnriaght, manager, nasseng-r security internationai, of 


ry 


defendant Trans World Airlines, Inc. ("TVA") undertook 
investigation of the incident complained cf herein and 
forth his findings and conclusions in a memorandum date 


August 27, 1973, a true cony of which is annexed hereto 


whibit A. The subject of that memorandum was "Terrori 


attack at Athens Airport Auqust 5, 1973; injury and dea 


ind 


an 

set 

d 
as 


st 


th of 
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Passengers and injury to TWA employees; Arrest of 


Pervetrators," 


TWA 


3. The mersrandun begins with the following 


Language: 


"At about 1599 hours Athens local time 
August 5, 1973, 29 THA passengers srho had 


Doon »reviously checked in for Flight 

S51/5 to lew York were in the transit 

louns? and linina un at Gate 4 for hand 

baqgace check and Physical searching by 

police inmedcintely prior to boarding." 

[Smphasis addled.) 

4. This clearly, to begin with, constitutes an 
admission by the defendant that the process of embarking had 


already commenced. 

5S. At the tov of page 2 of said memorandum, Mr. 
Enright makes the following statement: 

“The terrorists used two Arab females, 


at first believed to be accessories 
and later found to be hoarding pvassenaers 


and not acquainted with the attackers, 

and various Arabic speaking airline 

employees as interpreters." 

6. Once again, plaintiffs herein and those 
accompanying them were referred to as "boarding passengers". 
This onee more constitutes an admission that the process of 
embarking had already commenced. 

7. Mr. Enright continues that passengers normally 
, traveling on TWA from Athens to New York, or any other 
‘international Gesignation, check in in an area desionated as 


:the departure hall. They then proceed to a further check- 


point where their boarding pass and ticket is examined before). 


‘ 


entering the control area. After passing through the 
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obasspoert controls, passengers proceed into the transit/ 
2oarding lounge and they then proceed to an area desianatca 
is the transit desk where they obtain seat assignments. 
Passengers then await the boarding announcement for their 
flight and report to the gate area where they are then 
instructed to form senarate lines for males and females 
"Or handbag searching and physical searching for weanons. 
‘fter this search is completed they proceed out gate 4 and 
noard the aircraft. 

8. It is admitted by the defendant that the 
plaintiffs herein had completed all conditions precedent 
to the b ardine of the aircraft but for the handbag and 
physical searching for weanons. 

9. tir. Enright confirms that at approximately 
1590 hours local time the boarding announcement was made 
for flight 881. Specifically, the announcement was 
“hoarding of Flight 851 to New York at Gate 4". 

10. In view of all these facts, coupled with the 
Facts stated in plaintiff's moving papers in its motinn for 
Summary judgment, one is compelled to conclude that the 
incident took place “in the course of any of the operations 
of embarking." 

ll. At the very least, sufficient issue of fact 
has been raised to deny defendant's cross-motion for summary 
judgment. 


WHOREFORE, I respectfully request that an order he 


'@ 
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————————— ated November 28, 1974 


entered denving eefendant's 


instant cross-motion and 


aranting the nlaintiff's motion for summary judqment on the 


issue of liability alone, or in the alternative, that a 


trial be ordered. 


Sworn to before ne this 


f— wa F 
PO sry of J tener, 1974 


ef 


Notary Public 


tutte VCR 
Notary Pot 'c i *' w York 


rc 
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Exhibit A bs 
Regional Vico Prosidont Manaror 
Si: re , Ger -— Paso ‘ox feel ais.) 
Inturvational - Socur ity, hat egies ee awards + 
20L Champs Llyyvog Lond. me, a Flotches 
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SAVOTAGY 

Terrorist attack at Athons Airport s 
August Htit,, LO73s Tujury and death 

of TWA passengers and injury to TWA 

cmployees; Arrest of porpotratcrs, 


urity Pile <¢: 32=<f2! 


bs 
i 
°) 
) 


Latus ;.ictive ee 
Ps e 
ht about 1590 hours Athens Local timo August 5th, £973 
89 TVA passongers who had been previously checked in Lor 
PLight &81/5 to New York were in tho transit lounge and 
lining up at Gate 4& for hand baggage check and physical 
searching by police immadiatoly prior to boarding, : 

Separate lines for-males and femalos were boing formed * 
at two tables immediately in front of the two semi- 

permanont searching booths. At ahowt 1510 how ss, aftsr 

Gppichisaieiy seveu passengers nad been sereened and had. 

passod through Gato 4% to busses parked on the rauip, three 

grenades were thrown in rapid succession and exploded in 

‘the immediate vicinity of the two lines of passengers and ® 


others waiting to join tho lines, These explosions 

wero Followed by several shots from firoarms, Approximat+ 

ely forty of the iVA passengers in the area wero wounded 

by fragments of tho axploding grenades and/or by bullets 

discharged from the Lirearms; (two TWA passengors, ono F & 
male and one female, died instantly from their wounb and 


one female TWA passenzgrer dicd several Gays later. Four 
TWA omployeos assigned to tho gate urea were also woundod, 


One male mssenger of another airline was also woundod and 
a & . 


Gied instantly. The number of pasnongorse and employoos 
of other airlinos who wore ivjurod was not dotormined and als 
this information is still not available, sftor the 


initlal explosions and shots, tho two mon who had 
apparoutly perpetrated tho attack took up positious in the 
vicinity of a bar in a recessed area ef tho boarcing 


Coutinuad/.eces ; we 


A 73b 


EXHIBIT A - Annexed to Affidavit of Nicolas Liakas 


Nogional Vice Prosibnt ~« ° 
Anvternational, : August 27, 1973 


lounge approximately 75 foot from the Gato 4h area, Fach 
of the wco was Visibly armd with an uutomatic pistol and 
ONG man also displayed a gronaco, Approzimatoly 32 
ee ee aed sirport or aixlino employoon, 
was Gof le who had rotraated behind the bar and 
®thout 20 who wore in Lxyont of the bar lying on the floor, 
peep Dhyne gp hy: lice ~— the guns and tho gronacdo 

' é UA. ror a poriad of upproximatol. 
two hours the man nogotiated with uniformod and plain 
clothes police who had taken up shiolbd positions arnsund 
the loungo behind pillars and .countecrs, The terrorists 
used two Arab fomales, at first believed to bo 
accossories and Litdr found to be boarding passongers and 
not acguainted with the attackers, and vazrjous Arabic 
speaking airline oaployceces as, interproters,. These pooclae 
translated their shouted demands to the police. These 
Gomands were for an aircraft to take them from Athens to 
an Arab country and which, if not met, would result in tho 
Geath of one or tnore of the hostages. At about 12720 hours 
they finally agreed to surrender to police after assurances 
from the Assistant Director of Police wero received through 
an interpreter that they would not be shot, The men wera 
jtaken from the terminal by polico to headquarters in Athens 
where they were formally placed under arrest; they were 
subsequently charged with various crimes including 
manslaughter which under Greek law carries the death 


penalty. ae, 


ALL of ths TWA sapiocyeus that were injured hav: recovored, 
As of thodite of this report all but two of the surviving 
passengers have returned to the United States and some of 
them‘are still undergoing medical. treatment,- One male 
‘passenger, 84% years of age, is still in a hospital in 
Athens and-another male passenger, a U.S. serviceman, hui: 
been evacuated to a Unitcd States Airforce hospital in 
Germany, 


s 
. 


DETAILS om 


This investigation was predimted upon information roceivod 
by a telephono call to Paris Planning at 1555 hours local 
time, August 5th, 1973 as per their tolox request L/L 051439 
~ Aurpust. . 
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Je Charlelux informed tho writer that ha had received a 
telephone call at 2320 hours from TWA Captain YOOP, captain 
of originating FLiChEBS81/5 ugust we tha Athons Oporations 
offico who stated that there had Just been a series of bom) 
explosions in tho transit loungo of the alrport which wero 
bolieved to huvo boon caused by two or mow hand ¢gronades 


md that some TWA pa: S30ngGors preparing to board Flight B81 
end had beon injured. 


Pansengers travelling on TdA from Athona Airport roport to 
the chock~in counter in tho doparturo hall (soo No, i 
dingyram 'p! Re Thoy thon proceed through a touporary checlc 
point (seo No. 2, Glagran 'bt), whore thesr boarding 

pass and ticket is examinod by tho polico before entoxring 
tho passport control area, After passing through passport 
and currency control (soo. No. 3, cS spas 3 - photorraph 
No, 1), they proceod down the stairs (see photograph No, 2) 
to the transit/boarding Lounge (seo Noe Wy diagram '§' ~ 
photograph No. 3). Thoy then procadt to the transfer 

desk (seo No. 5, diagraa tc’) where they obtain seat 
assignments. Passongers:' thon await tho announcenent for 
the boarding of tho flight at which tia they repert to 
tho gato area (usually Gato 4) where they are instructed fo 
form separate litres for males anu females for hand bag 
searching and physical searching by the police (sce No, 6, 
diagram 'C' - photographs 5 and 6), After the search they 
proceed out of Gate 4 to tho ramp Where they board busses 
for transporation to the aircraft on tho ramp (seo No. 7, 
diagra am 'C!), , 


From interviews of tho vardous TWA employees on duty on the 
day of occurrenco, August 5th, 1973 (see list as per memo 
of August 14th of J.D. PSARHLLIS, Manager Ground Services 
wAttachaent 'A'), a composite sequence of events was 
established as folLows: 


At approximately 1455 hours local Athens time the boarding 
of Flight 840/4 (through Athens Avgus* 5th) to Tel. Aviv had 
been completed with 121 joining passengers and 21 through 
passenecs, Due to the late arrival of the inbound aircraft 
Flight 840 was in a "NULOP" with Flight 806/4 (through Athens 


Cont inued/, eeee 
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August 5th) to Tol Aviv. and with originating Flight 881/5 
vo New. York, Tho three aircraft for these flights at that 
timo were parked on tho ramp (sce No. 19, diagram 'A'), 


Fifteen passengers wero then boasxdod on Plight 806 including 
Q party of 10 connecting passonzors originally booked on 
Plight 840 who had arrivod late and wore being protected on 
Flight 806, At approximately 1500 hours the boarding 
announcoment was made for Flight 881 by a TWA ground hostoss 
at the transfor dosk for "Boarding of WA Flight 881 to 

New York at Gate 4", On hearing this announcement, tho 
“irport porxsonre), in another part of tho building, 
GCloctronically changed tho sign board over Gato & from 

*YWA Flight 806 - Tol Aviv" to "TWA Plight 881 - Now Yori", 
A fow minutos lator anothor TWA hostess who had been told 
that thero wero two transit passengers missing from Flight 
806 camo to tho transfer dosk and mado an announcement, 


"Immodia’ » boarding of TWA Flight 806 to Tol Aviv at 

Gate A", The airport personnel, apparently upon hearing 
this announcement, changed the Sign:over Gate 4 to read 
"TWA Flight 806 - Tel aviv. About ono minuto after this 
announcement, and whiloa some of the TWA pexsonnol were 
questioning passengers for Flight 881 who were already 
lined up for hand bag checks, if any of them were 

Tel Wlv passengoars - the first grenade exploded, TWA 
security guard PAPAZOGLOU (who was injured) was standing 
between the lines of femala and male passengers with his - 
back to the gate, He observed a male, dark complexion, 
apparently an Arab, Standing near the elevators (see. 

No... 8, diagram 'C') draw his hand back ard throw something 
towards the Group of passengers queucing up at the end of 
the searching tables, The object, which the Guard now 
realizes was a @renade, went over his hexl and he believes 
exploded before it hit the floor behind him, Inunediatoly 
@ lot of passengers were either knocked to the floor or 
fell on the floor . fright or for protection, (See No, “£0% 
diagram 'C! « photograph No, 17 of one female passenger 
Whore she Yoli beiwees Soarchiny tet.tan and transfer dask), 
Tho guard was also knocl:od down and later found he had been 
hit in the legs, side, stomach and head, The first 
‘explosion was followed almost imticdliately by two other 
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exple sions in the same immediate area, Small five inch 
craters in the marble floor and the burnt ceiling directly 
above disclose that tho three Grenades had exploded within 
an area of about 15 feet, all in the vicinity of thehand 
bagceace searching tables at Gato 4 ‘(sco No. 9, diagram ‘Ct -~ 
photographs 7 and 8), — - 


For a poriod of approximately 20 ~ 30 minutes there were 
Spoxadic shots described as automatic Gunfire Crom the arca 
of the recessed bar (see NO. 10, diagram 'C! - photographs 
9, 10, 11 and 12). Prom bullet hole marks discovered 

after tho incident it appeared that some of thesa shots woro 
fired from the same aroa of the olevators from which the 
first grenade was thrown, One shot penotrated the ladies 
Bearching booth and continued through tho plate glass to the 
loft of Gato 4 and two other shots ponetrated tho glitss 
botweon Gatos 4} and 5 (soe No. ll and No. 12, diagram 'ct « 
photographs 13 and 14), Othor shots were ovidontly firod 
fxvom the area of tho bar and struck a post box near tho 
point where the grenedeu exploded (sco No. 13, diagrin 'C') 
ang also penotruted a tolephousr booth on the bar sib of tho 
majn support column: (sco No. 1h, diagram 'C'), Sevoral 
Bhote also ponotratod, tho windows on the Upper mousaninoe 
Leing tho ramp (seo No. 15 and No.'16, diagriaa ‘ct), 

TWA HNostoss E, ZAVALIEN was standing at the loft ond of 

tho recessod bar (soe No. 17, diagram 'Ct) having a drink 
of wator when the first grenace exploded omewhere behind 


hor, Whon sho trned, sho heard another Ooxplosion and 
pone’ shots and noted many people on the floor cut anc 
bleeding and a great anount ‘of smoke, She then saw ¢e 


melo, about 21 years old, dark complexion, apparently an 
Arab with a gun in hi hand several feot from tho bar in 


the direction of the vcnvonixr counter soe No, 18, 
diagrams 'C'), She thon saw this man firo two or thr: ? 
shots at someone lying on the ground directly in front 

of him, She bolieves the person was a male as she can 
renember the individual). was wearing tronsers, (ti: is 
believed this was a male passengor of .wustrian “irlines 
who died), Hostess Zavalen then ran around the bar 
through the open end, She was eventually joined on 


the floor behind th2 bar by eleven others including tho 


COREINUOO/ «6 basses 


A 73f 
EXHIBIT A - Annexed to Affidavit of Nicolas Liakas 


Regional Vice President 
International August 27, 1973 


Sho later noticed a second male, also about ?2 years of 
@ee@ and apparently an Arab ct the other end: of the ter}; 


bar tender and a female cleaner working behind the bar, 


During the following two hours the two Arab terrorists 
carxied on shouted nesotiations with members of the 
police who had taken up protective positions around the 
transit lounge, Some shots were reportcdly fired by the 
polico it. the direction of the bar and struck the rear 
Wall; .apparently none of the attackers or hostages were 
6truck by any of theso shots, Arabic speaking airlino 
employees were brought to the immediate areca to translate 
the attackers demands whith coneisted mainly of repeated 
requosts for an aircraft to take then to a friendly 


country, During the negotiations they also used two 
young fomales about 20 years of ago, ajynparently Arab, to 
do some cf the interproting, Tho Cixi.s did this 
willingly and without appoaring to be concerned or 
frightened, They stcod uear the bar and wore not lying 


on tha floor with the hostages. At that point the 
majority of persons in the vicinity belioved these females 
Woro accomplices and part of the attackers team, (‘they 
Wero subsoguently taken away by police for questxuing 
but woro found to bo passeongors boarding a flight to 
Bough: zi). : 


‘ , 


° ‘ 


Hoanwhilo, tho attackors continuod to threaten tho 
hostagon Lying on thofloor bohind and im front of tho bar 
with tho two pistols and tho gronado which was always 
prominently displayod, During this tiv © thoy inforined 
the hostages, in vxnsglish, that if thoy did not roceivoa 
what they bad desianded within thirty minutes (an aeroplane 
to tuko them from Athens) they would bo killed, At ono 
point the telephono behind tho bar started to ring and 
ono of the attackers atiempted to rip it from the wall 
knocking several Liquor bottles from tho shelf. Latar 
one of the men asked TWA hostess Zavalon to call the 
police on this telephono and tell them that if they (tho 
poli«-) shot at them (the attackers) somo hostages would 
be kilied, The heatess did not know the direct number 
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for the police and the bar tender gavo her the number of 


the upstairs bar, She dialled the number and a man 
answered in Greek and sho gave him tho incseago; tho man 
assured her that ho would pass the message to the police 
and “not to worry", ‘s 


Shortly after the first series of oxplorions and shots,’ 
ANOtiuc. TVA ormplovee reports that, fron the vicinity of 
tho passport control area on the uppes Tlsooxs, sche observed 
a man in Sabena coveralls, appurentiy an engincer or a 
mechanic, run through the transit lounge and scoop up an un-~ 
exploded grenade on the floor near the transfer desk and 
run out of Gate 5 towards the bus ramp, Another TWA 
employee reports seoing this man leaving the terminal und 
run outcon the ramp past a line of parked ramp vehicles 
and then throw the grenade into the dirt bank at the edgo 
of the ranp a few hundrod feet away from the gate aroa; 
there was a small explosion. Lutor inforwation disclosed 
that apparently only tho dotonator had exploded and the 
body of the grenade was recovered intact. 


During the two hour period of the atiack and tho continuous 
troatening of the hostages the throo TWA flights wora 
dispatched (seo photostats of flight summarics - Attachments 
‘C' M and 'B'), Pyano side chock of baggage which liad 
been Loaded on Flight 806 and then romovod in connoction with 
“a check of a passengor apparently missing, disclosod throo 
unclaimed bags with Tol aviv bag tags, all sealed with : 
aipecial socurity tapo,. Ywo of those bags worge subsequontly 
identificd as bags of tvo passengers who had travellod on 
Flight 810 that day from Paris to Tol Aviv but whone bags 
Were orroncously placed on bonrd Flight 806, Tho othor. 
bug was fand to bo one that had boon checked by passongor 

N. STRUNE for Plight 806 that day, Tho pnrssengor hurd 
passed through the socurity screening und was waiting in a 
bus at tho ramp when the explosion occurrad, ‘Mo had 

then assistod sowo injured peoplo out of tho torminal 

aroa at which time ho saw his faaily whe wore still 

outsido tho doeparturo hall, When hoa atwomptod to retura 

to the torminal to board the flight, tho polico ‘ad 

soealcd off all entyvances and would allow no on. , ineluding 
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ouployees, to enter tho building. Ne thon roturnoad to 
the city with his fSamiiy. Passenger Strubo departed on 
Flight 840 from Athens the following day. 
. : » 
“t was docided that Flight 881 would bo releasod with tho 
BOVeD passengers whyu were available and tho flight 
actually left the blocks at 1730 hours local tine, Prior 
to the actual departure all of tho checked baggage had 
been removed frou the aircraft and only the bags of the 
j8CVeCN passengers Which had been identified by them werw 
re-loaded, . : 


A detailed list of the 8? passenger: who had checked in for 
the flight and were unable to dopart on the flight dio to 
the incidont is attached (Atiachnent eae T..0 status as 


BiuVwi was 22 Of tna Gutu of ste report = August 27, 1973. 


‘PERPETRATORS glared janes | ash oy. 
The.two perpetratas arrosted were tentatively identified 
by the police as: ; 


1) SHAFIN EL ARID, alias }MOIAMED ZENOD, 2lyoars of 
age, born in Jordan, ‘ ; : “: 


2) TALAAT KHANTOURAN, alias HUSSEIN TALAAT,. 21: care 
of ago, born in Jordan, ae . 


ae Cs lg Cee 


(Seo photograph No. 15). : r tee: ee 


Their jdentities and cotails of dite and placo of birth and 
nationality have not boon pesitively established as of 
this date to the satisfaction of the Greck police, F 
‘Defondant Arid has boen idontified from nowspapor photogamhs 
by TWA socurity guard an the man who throw tho first 
‘Grenade, This man has also been identified from nownpapor 
photographs by TWA hostoss &. Zuvolea as tho first man sho 
Saw aftor the oxplosiion who had tho gun in his hand and 
fired shots at the person Lying on tho Slooxr. °* Sho 
idontifiod dofendant No. 2, Nhantourean as’ the vocond Arab 
oho obsurvod after sho hac retroatod to the rear of tho bur, 
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When tho attackors surrendored and woro arrosted at tho cd 
ajixport they had in thoir possession the followin; 
Weapons; oe 


One 9mm automatic 'Star' pistol - Spanish wanufacturo 
and 420 live Qua cartridgos, 


One 7.65mm automatic 'Herstal't pistol = Bolgian 
manufacture and 7 7.65im livo cartridges. 


‘ se: a \ 
One live grenade, mako unknown, believed to be te 
.@echoslovalkian or other eastern country manufacture . ef AS rr 
(soe photograph Ne. 6G), 


The other grenade recovered which was romoved from the 
texminal by the Sabena employee Was similar to the ono 


° nor at re 


recovered in possession of the attackers, The exploded - 
Gxenades, from police examination of fragments, were aw 
believed to have been ‘Mills' type 26-K-1, English , 2 
tnanufacture,. : A : ten : 

- oer a : <— " . A. oe 


When tho prisoners were searched they had no airline 
tickets, no Wallots, no passports and no identification, 
They .made various stateinents as to what flight they had 
arrived on amlhow they had obtained the weapons, grenades 
and ammunition. Their original statement was that they had 
arrived from Benghazi via Libyan Airlines shortly before the 
attack. This statement was subsequently changed when a 
careful check of their clothing revealed a recoipt fora — a * 
purchase in the Athens terminal lounge on August 3rc, 1973 °* 

(Friday) two days before the incident. They then alleged 

that on that day, Friday August 3rd, i973 they had arrived 

Lxom Bonghazi via Libyan Airlines, remained in the transit 

Lounce for approximately 2} hours observing tho various 


boardings of TWA and other flights and then left via NEA ' te 
Tor Beirut... On Sunday August 5th they Left Beirut via 


SAS and arrived in Athens about 1030 a.m, They offered 
ne dotails as to whether they wero travelling with Deirut 
round trip tickets or whethor thoy were supposcd to 
connect at Athens to another Llisht for another country. 
Ghoy Surther alleged that, on arrival in atheus on Sunday 
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August 5th, by pre-arrangemont, thoy met an accomplice in 
tho mons room of tho transit Lounge and obtained tha 
vupons, grenades ond amavunitsen vnd gave tha accomplice 
their tickots, passperts and othor identification, Thay 
Would not identify tho uccomplice but would only stato 
that he had arrivocd on another Llight othor than thoirs 
and Left by a difLoront Llight to another country. }xom 
current alylino schoculos it was determined that tho 
Fights the attackers could possibly have used as allogod 
Were as Sollows: 


Friday - Libyan Airlines Flight No, 150 - arrives 
from Benghazi at LOC hours local; Mid 
Flight No. 252 departs LCxrom Athous for 
Beirut at 1630 local, 


Sunday ~ SAS Plight 834" Leaves Beirut at 0935 hours 
local and arrives at Athens at 1025 lodal, 
(This flight continues to Bucharest and 
Copenhagen). 


At a meeting at police headquarters in Athens on ~—ugust LO, 
3.973 the writer met with Assistant Director of Police, 
-LOUKAS HNRISTOLOUKAS who personally effected the actual 
‘Burrender and arrest of the two men at the airport and is 
in charge of the overall investisation, At that tiine he 
Was asked if the details of their actual tickets and travel 
had been definitcly established, He stated that as tha 
men had no tickets on their poxson when arrest.d this was 
not nossible. He Curther stated that not only had they 
received uv wilivimaticn of their travel from tho arav 
Airlines involved, but that the police did not expect to 
receive any cooperation in this area. One of the Government 
ministers who attended the conference elso commented that 
there had been an official denial by the Lobaneso Government 
that the men had not flown from Beirut on the day of 
occurrence, Tho Director, Mr. Hristoloukas, also said 

he believed that identifying the alleged accomplice was 
practically impéssible as thero bad bcen approximately 

4500 passengers arriving and departing from Athens airport 
on tho day of tho occurrence, 
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The writer suggested that local SAS officials be contacted 
to obtain what tickets had been uplifted on thoir Beirut/ 
Athens flight on Sundzay August 5th ag alleged by the 
prisoners and if so, furnish the details of Where and when 
choy wore purchased as these tickets, if located, might 
provide Lurthor information as to their planned onward 
travel, Tho police were also advised of tho possibility 
that the tickets of another airline night bave beun usod 
ou) tho SAS flight in witch caso they would oventually bo 
Lorvarded to the other aixline on a direct billing or through 
the FAVA intorline billing process, Dirodpr ilristoloukas 
“urecd to make furthes onquirios as to the tickets; tho 
~esults, if any, of this phaso of tho invostigatioen ‘are 
unknown as of this data,’ ° : 
Various news media issued reports that tho attackers woro 
connecting at Athons to ono of tho TVA Tol ALv bound: 
FLLECH ss one report wont so far as to state that tho 
attackers were wubout to havo thoir hand bagyuge saarchcecd 
as they Were boarding a TWA flight and this precipitated 
the attack. a check of available records at the Athens 
RNesorvations by Athens CTO/Reservations Manager, N. STAVRIDIS, 
Lailed to disclose any booking for these men under thoir nancs 
above or similar Arab nanos. : ‘ \ 

. . “ 
in statoments to tho police during their interrogation and 
later publicly in court, the prisonors alleged they planned 
to attack "“Isracl LInuigrant passengers on TW. flights going 
to Tel Aviv, but by mistake struck when tho passengers wero 


actually boarding tho New York bound flight". They also 
claimed that they wexe mombers of the Black Sopteimber 
‘Guerilla organization and had instructions to carry out this 
attack. | |The prisoners have been chargod with a total of 
six counts which include manslaughter, causing bodily injury, 
damaging foreign property and illegal possession of arms 

ana ecxplosivas, They have been remanded to j.il without 
bail; the doiaiils sf the exact dato of any formal hearing 
or trial aro not known at this time but it iS Deliervsa 

this will not tako placo until about Novembor,. 
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DOCU ENTATION 
lee 


The Manager Customer Services, N. ZOUMBOULAKIS was instructed 
by the writer to rotain the actual flight coupons of the 
three deceased passengers lifted at the time of check in for 
Flight 881/5 August; they are presently in the offico of 
General Manager - Greece, Hr, C.F. SYKSS, ile wes also 
instructad to prepare photostats of all of the lifted 
Coupons of original passengers checked in for flight 881/5 
August when they wae able to depart on subscquent flights 
at which time the original coupons would bo forwaxbd in 
the proper A-68 envelcpea. In accordance with later 
instructions received from Kansas City Insurance by telex 
message, tho balance of tho uplifted coupons of passengerc. 


who had not yot actually departed on thut date were forwardod 


‘to Kansas City; photostats of theso coupons were preparad 
and aro being usod for enclosing in tho a-G3 onvelopoas on 
Bubsoguent LClights used by the passenyors,. . 

All of the coupons ef tho 82 passougers who had checkod in 
and did not travel en Plight 8841/5 August havo a circled 
xoLforonco numbor corrosponding with reoLeronco nusbora shown 
on the passenge> list (Attachuent ‘p). Hr. Zoumboulakis 
was also instructed to retain a11 (Light files of ; 
Amst 5Sth beyond tho usual retention period and until 

such time as they may bo required for any civil or 
criminal action, a 


e 
e 
of 


Similar instructions have been Given to Mr. Stavridis to 
retain a11 reservations records for B2}¢e SLienes of 
august 5th, arriving, departing or transitting Athons, p: 


This file will remain activo pending further investigation, 


L_/ ee tee 

et gers 
(Y= sR. eNIGHY 

Manager - Passenger d 
Security, International, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


CONSTANTINE DAY, individually, and 
ARISTEDES A. DAY and THEODORA DAY, : NOTICE OF CROSS- 
aS parentsof CONSTANTINE DAY, : MOTION FOR 

: SUMMARY JUDGMENT 


ARISTEDES A. DAY, THEODORA DAY and : 


Plaintiffs, 
: 43 Civ. 4105 
~against- : (ChB, JE.) 
TRANS WORLD AIRLINES, INC., : 
: Ae A784 
Defendant. : FJJZO pel 5 A\3i4 
7. 


Ry hame 


Per (UA + 

PLEASE TAKE NOTICE that upon the annexed affi- 
davits of Costas Constas, sworn to the 14th day of Nov- 
ember, 1974 Bruce W. Keihner, sworn io the 20th day of 
November, 1974 and Michael Riffaterre, sworn to the 19th 
day of November, 1974 and upon the annexed Statement of 
Facts, and upon al? the Pleadings and proceedings hereto- 
fore had herein, the undersigned will cross-move this 
Court before the Honorable Charles L. Brie; t, Jr. on the 
dettee of December, 1974, at 9:30 o'clock in the forenoon 
of that day, or as soon thereafter as counsel may be heard, 
in the United States Courthouse, Foley Square, New York, 
New York, for an order pursuant to Rule 56 of the Federal 
Rules of Civil Procedure denying plaintiff's motion for 
partial summary judgment striking from the complaint the 
first cause of action based on the Warsaw Convention on 


the grounds that there is no issue as to any material fact 


and that the defendant is entitled to judgment as a matter 
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Notice of Motion 
awe’ Of Motion 


of law, and for such other and further relief as this Court 


may deem just and proper. 


Dated: New York, New York 


November 20, 


ROGERS HOGE & HILLS 


1974 


Yours, etc., 


CHADBOURNE, PARKE, WHITESICDE & WOLFF 


Pa nm all £ 
By es a ow L- = —, 

A Member of the Firm ‘ 

Attorneys for Defendant 

30 Rockefeller Plaza 


New York, New York 10020 
(212) 541-5800 


Attorneys for Plaintiffs 


90 Park Avenue 


New York, New York 
(212) 953-9200 


10016 
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STATEMENT PURSUANT TO RULE 9(g) OF THE GENERAL RULES 


UNITED STATES DISTRICT COURT e 
SOUTHERN DISTRICT OF NEW YORK 


-~-—sce et ee ee © x 


ARISTEDES A. DAY, THEODORA DAY 


and CONSTANTINE DAY, individu- STATEMENT PURSUANT ® 
ally, and ARISTEDES A. DAY and : TO RULE 9(G) OF THE 
THEODORA DAY. as parents of GENERAL RULES 


CONSTANTINE DAY, : 


ts Crv. 2205 
Plaintiffs, : (CLE; Jr.) 


, oe 
“against- : 
TRANS WORLD AIRLINES, INC., 


Defendant. 


The following are material facts as to which 


ora a 
defendant Trans World Airlines, Inc. ("TWA") contends 


there is no genuine issue to be tried: 


1. 


The United States of America and Greece 


F ; : * 
are signatories to the Warsaw Convention, more formally 


known as The Convention for The Unification of Certain 


Rules Relating to International Transportation by Air 


(49 Stat. 3000, T.S. No. 876 (1934)). e 


2. TWA is a signatory to the Montreal Agree- 


ment (Civil Aeronautics Board Agreement 18900, order 


Serial No. E-23680, May 13, 1966). 


3. On August 5, 1973 TWA owned and operated 


a 
an airplane which was scheduled to depart, as flight 


881, from Athens, Greece to New York, New York at 1530 


hours, Athens local time. 
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Statement Pursuant to Rule 9(g) of the General Rules 


4. On August 5, 1973, prospective passengers 


for flight 881 were to await the flight in the Transit 
Lounge at The East Terminal Building of Hellenikon 


Airport, Athens, Greece. 


5. Exhibits A-E attached to the affidavit of 
Costas Constas : tcurately reflect the Physical layout 
of the Transit Lounge and The East Terminal Building as 


of August 5, 1973 by way of diagrams and photographs. 


6. Tickets for flight 881 on August 5, 1973 
had been issued in the names of Mr. C. Day and Mr. A. 


Day. 


7. On August 5, 1973, the plaintiffs entered 
the Departure Hall of the East Terminal Building depicted 
on Exhibit A and had their tickets checked by a TWA em- 


ployee. 


8. On August 5, 1973, the plaintiffs proceeded 
from TWA's check-in desk to an area on the upper level of 
the East Terminal Building, depicted in Exhibit A, where 
their boarding passes and tickets were checked by Greek 


authorities. 


9. On August 5, 1973, the plaintiffs proceeded 
from the above mentioned area to Greek Passport and 
Currency Control, located on the upper level of the East 


Terminal Building, depicted in Exhibit A, where their 


2 
A 78 
Statement Pursuant to Rule 9(g) of-the General Rules 
passports were examined *nd stamped by Greek officials. e 
10. On August 5, 1973, the plaintiffs herein 
proceeded from Greek Passport and Currency Co:trol down 
a set of stairs into the Transit Lounge, depicted in ’ 
Exhibits B and D-1. 
‘ 11. On August 15, 1973, an announcement was eS 
made over a loud~-speaker System that all persons awaiting 
flight 881 were to proceed to gate 4, 
12. On August 5, 1973, gate 4 was located bs 
F within the Transit Lounge, as depicted in Exhibits B and 
D-4, 
s 
13. On August 5, 1973, at gate 4 were located 
two tables for examination of hand luggage by Greek 
police. ® 
14. On August 5, 1973, behind the tables at 
gate 4 were located two booths for the physical searching 
by Greek police of all persons intending to depart on ™ 
flight 881. 
a 15. On August 5, 1973, behind the booths in e 
, the area of gate 4 was a space, approximately 5 feet long, 
followed by two sets of double doors, as depicted in 
Exhibit B. & 


16. On August 5, 1973, the doors referred to 


in paragraph 15 were exit doors from the Transit Lounge. 


A 79 


Statement Pursuant to R le 9(g) of the General Rules 


17. On August 5, 1973, the doors referred to 
in paragrzph 15 led to a raisvd terrace attached to the 
East Terminal Building, depicted in Exhibits B, E-1l and 
E-2. 

18. On August 5, 1973, two sets of stairs 
were located on the east side of the terrace leading to 


a waiting area, depicted in Exhibits B and E-2. 


19. On August 5, 1973, there was a bus at the 


waiting area referred to in paragraph 18. 


20. On August 5, 1973, the bus referred to in 
paragraph 19 was owned and operated by Olympic Airlines 
and was to carry persons across the «raffic apron, a 


distance of approximately 250 meters. (See Exhibit C). 


21. On August 5, 1973, the airplane for flight 
881 was parked out on the traffic apron depicted in 


Exhibit C. 


22. On August 5, 1973, the bus referred to in 
paragraphs 19 and 20 was to have carried persons across 
the traffic apron to where the airplane for flight 881 
was parked and was to have discharged them at this point. 
There prospective passengers would have descended from the 


bus, climbed the boarding ladder and entered the aircraft. 


23. On August 5, 1973, plaintiffs proceeded 


to the vicinity of gate 4 and lined up in the Transit 


‘ Lounge to prepare for proceeding through the hand baggage 
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and physical search to be conducted by Greek police. 


24. On August 5, 1973, at approximately 1510 
hours, Athens time, two armed terrorists threw hand 
grenades at and fired hand weapons at persons in the 
Vicinity of gate 4, including plaintiffs. 

25. On August 5, 1973, the hand grenades ex- 
Ploded in the vicinity of points 2 and 3 depicted on 


Exhibit B. 


26. On August 5, 1973, none of the plaintiffs 


had reached gate 4 at the time of the incident. 


27. On August 5, 1973, at the time of the 
incident, none of the plaintiffs iad reached or proceeded 
through the hand baggage and physical search conducted 


by the Greek authorities. 


28. On August 5, 1973, at the time of the 
incident, none of the plaintiffs herein had exited from 
the Transit Lounge. 


Dated: New York, New York 
November 20, 1974 


CHADBOURNE, PARKE, WHITESIDE & WOLFF 


? 
»* — ee at a ee 

By A Clea SO OM Cews coge, 

A Member of the Firm 

Attorneys for Defendant TWA 

30 Rockefeller Plaza 

New York, New York 10020 

(212) 541-5800 
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AFFIDAVIT OF COSTAS CONSTAS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ARISTEDES A. DAY, THEODOPA DAY 
ana CONSTANTINE DAY, individu- 
ally, and ARISTEDES A. DAY and : AFFIDAVIT IN SUPPORT 
THEODORA DAY, as parents of OF TWA'S CROSS-MOTION 
CONSTANTINE DAY, : AND IN OPPOSITION TO 
PLAINTIFFS' MOTION 
Plaintiffs, pi ee 


-against- >: 73 Civ. 4105 
(CLB, Jx.) 
TRANS WORLD AIRLINES, INC., 


Defendant. 


HELLENIC REPUBLIC 


) 
: SS.: 
) 


DISTRICT OF ATTICA 


COSTAS CONSTAS, being duly sworn, deposes and 


1. I am Supervisor - Airport Ticket Office of 
defendart, Trans World Airlines, Inc. ("TWA") at 
Hellenikon Airport, Athens, Greece, and I submit this 
affidavit in support of TWA's cross-motion for partial 
summary judgment dismissing from the complaint the 
causes of action based on the Warsaw Convention as 
modified by the Montreal Agreement, and in opposition to 
plaintiffs' motion for summary judgment in the above- 
entitled action. 

2. I am familiar with Hellénikon Airport, 
Athens, Greece, ("the Airport") as well as the Airport's 


East Terminal Building ("the Terminal Puilding"). The 
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Affidavit of Costas Constas 


Airport including the Terminal Building is owned by the 


Greek Government and is under the sole management of the 
Greek Civil Aviation Department, an arm of the Greek 


government. I am also familiar with the route that 
prospective passengers take therein while waiting for 


flights departing from the Airport. 


The Exhib:.s 

3. Exhibit A,att-ched,is a diagram of the 
Terminal Building (to scale as indicated), showing both 
the upper and lower levels. 

4. Exhibit B,att..ched,is a diagram of the Tran- 
sit Lounge (to scale as indicated) on the lower level of 
the Terminal Building including che double exit doors lead- 
ing to the south reflecting pool, the reflecting pool area, 
and stairs leading to the sidewalk and traffic apron. 

5. Exhibit C,attached,is a diagram of the 
Terminal Building in relation to portions of the traffic 
apron, including the lo..ation of the plane for flight 881 
on August 5, 1973. 

6. Exhibi*: D, attached, consists of four photo- 
graphs wiich fairly represent the fransit Lounge inside 
the Terminal Building as follows: 

(D-1) The Transit Lounge including the 

steps coming down from the upper level 
of the Terminal Building; 

(D-2) The Transfer Desk located in the 


Transit Lounge, together with the bar and 
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duty free shops in the background; 
The bar and duty free shops in the 
Transit Lounge; 

The gate 4 area and passengers 


lined up in the Transit Lounge, 
in front of the gate, waiting to 


be physically searched in the booth 


by Greek authorities. 
7. Exhibit E, attached, consists of four 
photographs which fairly represent the area outside 
of the Terminal Building as follows: 
(E-1) The south reflecting pool area out- 
side the Terminal Building keyond 
gate 4, looking south; 
The south reflecting pool area and the 
Terminal Building and the stairs 
leading down to the level of the 
traffic apron looking north; 
The south reflecting pool area and a 
typical passenger bus carrying 
people from the Terminal Building across 
the traffic apron of the Airport 
to where the planes are parked, looking 
east; 
The traffic apron taken from the 
reflecting pool area looking south, 


showing planes parked on the traffic 
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Affidavit of Costas Constées 


apron, where passengers embark. 
8. Exhibits A through E depict the areas as 


they existed on the day of the incident, August 5, 1973. 


The Terrorist Attack 
9. I was present during the sudden attack by 
two armed terrorists occurring inside the Transit Lounge 
of the Terminal Building on August 5, 1973. 
10. At about 1500 hours, Athens local time, on 
August 5, 1973 eighty-nine prospective passengers for 
WA Flight 881 to New York, along with prospective 
passengers of other airlines, were in the Transit Lounge 
of the Terminal Building. The Transit Lounge is used by 


prospective passengers of all 40 non-Greek scheduled air- 


lines. Prospective passengers for flight 881 were lining 
up in the vicinity of gate 4 in preparation for a hand 
baggage check and physical searching at gate 4 by Greek 
police prior to their leaving the Terminal Building. 

(See #2 on Exhibit B). 

11. At about 1510 hours on August 5, 1973, 
three grenades were thrown in rapid succession and ex- 
ploded in the Transit Lounge in the immediate vicinity of 
the two lines of passengers waiting to be searched. These 
explosions were followed by several shots from firearms. 
(See #2 and #3 on Exhibit B). 

12. All the explosions, and all the shots which 
followed, occurred inside the Transit Lounge of the 


Terminal Building. 


A 85 


Affidavit of Costas Constas 


13. The Transit Lounge is used by persons wait- 
ing for flights on 40 different airlines. The attack in 
question resulted in injuries to not only prospective 
passengers and employees of TWA but.also to prospective 
passengers of at least one other airline and to other em- 


ployees inside the Terminal Building. 


The Terminal Building 
14. Upon entering the Terminal Building, a 
prospective passenger is in the departure hall. (See 


diagram at Exhibit A). This hall contains the sales, 


information, and check-in counters of all 40 foreign 
airlines with international flights out of the Airport. 
The hall is on the upper level of the Terminal Building, 
which has two levels. If a person does not already have 

a ticket he can purchase one at the sales counter. After 
purchase, or if the person already has a ticket, he pro- 
ceeds to the check-in counters. There, he submits his 
ticket and his luggage and receives a boarding pass and 
baggage check. He must also pay the airport head tax 

for which he receives a receipt. From there, the prospec- 
tive passenger proceeds through a check point administered 
by the Greek authorities and through Greek passport and 
currency control. After leaving passport and currency 


control he walks down a set of steps into the Transit 


Lounge. 


A 86 


Affidavit of Costas Constas 


The Transit Lounge . ” 
15. The Transit Lounge is a large room on the 
lower level of the Terminal Building where all persons 
scheduled to depart on international flights of the 40 
scheduled carriers using the terminal wait for their 
flights to be called. (See diagram at Exhibit B, and 
Pi photographs at Exhibit D-1l and D-2.) The Transit Lounge * 
contains a bar and duty free shops, and persons waiting 
there are free to move about at their leisure, since the 
lounge is not partitioned into exclusive areas for any ” 
airline. (See photographs D-1, D-2 and D-3.) 
16. While in the Transit Lounge the prospective 
passenger obtains a seat assignment for his flight at the . 
transfer desk, which is also used by all 40 airlines. 


(See #1 on *iagram at Exhibit B and photograph at Exhibit 
D-2.) When his flight is c=lled, he proceeds to the vicin- ® 


ity of the appropriate gate, where males and females are 
separated into two lines (see #2 on diagram at Exhibit B 
and photograph at Exhibit D-4), and subjected to a thorough ® 


physical search of both the person and any hand luggage by 


the greek authorities at the gate. (See #3 on diagram at 

Exhitct 4 and photograph at Exhibit D-4.) After being ® 
searched, <> prospective passenger walks approximately 5 

yards to the exit doors of the Transit Lounge. (See #4 

on diagram at Exhibit B.) After passing through two sets e 


of doors he emerges on a raised terrace with a reflecting 


pool. (See #5 on diagram at Exhibit B and photocraph at 


A 87 


Affidavit of Costas Constas 


Exhibit E-l.) He then walks across the terrace to a set 
of stairs and walks down the stairs onto a sidewalk and 

roadway which is on the same level as the traffic apron. 
(See #6 and #7 on diagram at Exhibit B and photograph at 
Exhibit E-3.) He boards an Olympic Airways bus which 


takes him to the area on the traffic apron where the plane 


is parked. (See #8 on diagram at Exhibit C and photo- 

3 graphs at Exhibit E-3 and E-4.) Upon arrival at his plane, 
the prospective passenger leaves the bus, walks along the 
trarfic apron to the boarding ladder of the plane and 

e embarks. 

17. The incident in question occurred entirely 
inside of the Terminal Building. 

ee 

Costas Constas~ 
Sworn to before me this 
. 


day of November, 1974. 


Notary Public 
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Constas 
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The Transfer Desk Inside The Transit I:cunge 


EXHIBIT D 
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Free Shops 


oak 
r’ 


ae The Gate 4 Area of the Transit Lounge © 


EXHIBIT D gg 
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le 


ed Seisics 2 Os ald areal 


The South Reflecting Pool Area 
Outside the Terminal Building 


The South Reflecting Pool Area, 
Stairs, Sidewalk and Roadway 


EXHIBIT E 
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plane door to the terminal proper, continued across the 


upper fioor of the terminal and hoaided a down escalator 
*eadina to a lower level of the terminal where Health and 
Immigration, baggage claim, and Customs are situated. 

It is important to note that during this entire period 

she was in an area which was segregated “_om the general 
public as well as from passengers from other flights. 

Only passengers walking from the same flight with Mrs. 
Felismina were in that area. Also, sigrificantly, Mrs. 
Felismina at the time of her fall had not -vassed through 
the federal inspection area -- ..S. Health and immigration 


and U.S. Customs. 


+ 


4 


2 hse t | 
; SS ante 
Bruce W. Keihner 


——— a 


Sworn to before me this [ 


EBIeNnaRr. V7. MeCARTHY 
Notary Vatiic. State of New York 
Mo. 31-2501139 Ce “ified iv New York County 
Commission Expires March 20, 1973 
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Bruce W. Keihner 


EXHIBIT A 
E 
seb toons - DECI § L0H 
UNITED STATES DISTR “T COURT a “U3 
SOUTHERN DISTRICT O W YORK A ~ 
> eras 1874 
ele ee ee ee eee x wv " 
e § aa NH Ne, 
DORILLA FELISMINA, A D. OF ‘ae 
3 ie 7 
PZainttree, 43 Civ... 3262 


R.J.W. 
-against- 


TPANS WORLD 7.IRLINES, INC., 


Defencant. 


Defendant Trans World Airlines, Inc. ("TWA") 
moves for summary judgment pursuant to Rule 56, Fed. R. 
Civ. P., on the groune that the complaint is time-barred. 

Plaintiff was a vassenger aboard TWA Flight #901 
from Lisbon, Portugal to CFK International Airport, New 
York. _ On September 4, 1970, upon arrival at New York, 
she left the aircr.ft, walked threqugh an expandable, 
horizontal jetway which led from the airplare door to the 
terminal proper, continued across the upper floor of the 
terminal and boarded a "down escalator" leading to a lower 
level of the terminal where Health and Immigration, baggage 
claim, and Customs are situated. | 

While on the down escalator, plaintiff was allegedly 
pushed and fell, fracturing ser right knee. This action, 
which was commenced on March 27, 1973, seeks damages resulting 


from the injury. TWA, relying on Article 29 of the Warsaw 


er eprne e ee - 
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Convention, which contains a two-year period cf limitations 


“ 


in which to brine suit, moves for summary juccment dismissing 


the complaint as time-barred. 


4G 


The question presented is .inather this accident 
took plice in the course of "disembarking" as that term is 


used in Article 17 of the Warsaw Conventior end is therefore 


covered by ‘the Convention. At oral argument, the parties 


agreed that this case is one of first impression. 


This Court concludes that by the tire plaintiff 


boarded the Gown escalator, she had disembarxed from de- 


fendant's aircraft and that the two-year pericd of limitations 


contained in Article 29 of the Warsaw Corvention is inapplicable. 


Accordingly, defendant's motion for summary judcment is denied. 


It is so ordered. 


Dated: June 26, 1974 
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AFFIDAVIT OF MICHAEL RIFFATERRE 


ARTSTEDES A. DAY, THEODORA DAY 

and CONS'TANTINE DAY, individu- 

ally, and ARISTUDES A. DAY and 

THEODORA DAY, as parents of 

CONSTANTINE DAY, : 42 Civ. 4105 

(CEB. Fx:.\) 
Plaintiffs,: 
-against- 
TRANS WORLD AIRLINES, INC., 


Defendant. 


|STATE OF NEW YORK ) 


' 


COUNTY OF NEW YORK ) 


MICHAEL RIFFATERRE, being duly sworn, deposes and 


1. I ama professor and Chairman of the Depart- 
ment of French and Romance Philology at Columbia University 
in the City of New York. I hold the equivalent of the 
American B.A. and M.A. degrees from the University of Paris, 
and I received the Doctor of Philosophy degree from 
Columbia University in 1955. I have been a member of the 
Columbia faculty since 1952 and Chairman of its Department 
of French and Romance Philology since 1973. I am currently 
Editor-in-Chief of Romanic Review, a scholarly journal 


dedicated to the study of all Romance languages and litera- 


‘we 


| 2. At the request of counsel for TWA, I have 


examined the Momorandum of Law submitted by TWA in support 
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nati Riffaterre 


of its Cross-Motion for Summary Judgment, with particular 


regard to the English translations of the various French 


| 
| 
| 
| 
| 
| 
| 


*d Italian authorities cited ther sin. I have examined 


the original French and Italian text of these authorities 


‘ 


pUel Tohave duly compared said Oviginal texts with 14 


Vhs 


i(Mnglish translation thereof, i hereby certify: thoc 


Sabra 


jtranslations are true and Correet and accurately set forth 


‘in English the meaning of said original texts, 

| 3. I have also examined the original French 
|texts of those portions of the Minutes of the Warsaw 

| 

‘Convention and the proceedings of the Fifth International 


|Congress on Air Navigation which are cited in or summarized 


jin English in TWA's Memorandum of Law, and I have duly 
} 


jcompared said original texts with the English translation 


or summary thereof. I hereby certify that said translations 


and summaries are true and correct and accurately set forth 


in English the meaning of said original texts, 


On hea 2 OR? 


Cee eee ee 


Michael Rifftdterre 


7% 
Sworn to before me this /9 
day of November, 1974. 


Notary Public 


.,., WILLIAM L. RELLETT: 
“otary Public, State of tiew York 
Wo. 31-4%021¢3 
Qualified in Nev. York County 
Commission Expires March 30, 19 7S 
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NOTICE OF MOTION 


nepe-re 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ee re re ee ee ee ee ne ee ee ee ee ee ee ee ee 


KATE KERSEN, individually and as : 
Administxatrix and Administratrix Ad 74 Civ. 3355 (CLB) 
Prosequedum of tne Estate of $ 
ELBERT KERSEN, Geceased, NOTICE OF MOTION 
? : FOR PARTIAL SU!L4ARY 
Plaintiff, JUDGMENT ON THE ISSUE 


$ OF LIABILITY 
~against- 


TRANS WORLD AIRLINES, INC., 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 
Alan J. Konigsberg, duly sworn to the 26thday of November, 1974, 
the affidavit of plaintiff duly sworn to the 21st dav of November, 
| 1974, the annexed exhibits and the accomoanying Memorandum of 
iid the undersigned will move this Court on the 6th day of 
December , 1974, at 9:30 o'clock of the forenoon of that dav, 
or as soon thereafter as counsel may be heard for an Order ovr- 
suant to Rule 56(a) of the Federal Rules of Civil Procedure 
granting plaintiff summary judgment on the issue of liability 
on the plaintiff's Third and Fourth Claims for Relief, for 


| damages not exceeding SEVENTY-FIVE THOUSAND ($75,000) DOLLARS 


/On each of the aforesaid claims and directing an immediate trial 


A 93 


Notice of Motion 


on the issue of the a.uount of Dlaintiff's damage and for such 


other and further relief as to the Court may seem just and prover. 


Dated: New York, New York ; 
& November 26, 1974 


KREINDLER & KREINDLER 
Attorneys for Plaintiff 


WU 
bad if r. 
TO: CHADBOURNE, PARKE, By: bulhc 


. WHITESIDE & WOLFF, ESQS 
Attornevs for Defendant 
30 Rockefeller Plaza 
New York, N.Y. 10020 
(212) 541-5800 


\e 


A A MembdrJof thétrirn 
99 Park ‘Avenue 

- New York, N.Y. 10016 
(212) 687-8181 


A 94 


STATEMENT PURSUANT TO RULE 9(g) OF THE GENERAL RULES 


UNITED STATES DISTRICT COURT ; 
“OUTHERN DISTRICT OF NEW YORK 


LLL LLL LS LS LS A SS A SS eS OP ae ee Ow ae OD aS ae Oe oe On a oe om ee es oe ee x 
KATE KERSEN, individually and as : 
Administratrix and Administratrix 74 Civ. 3355 (CLB) 
Ad Prosequedum of the Estate of : 
ELBERT KERSEN, deceased, " STATEMENT PURSUANT 
: » RULE 9(g) OF THE 
Plaintiff, GENERAL RULES OF THE 
: SOUTHERN DISTRICT 
“~agal 1s‘ - OF NEW YORK 
iTRANS WORLD AIRLINES, INC., 
Defendants. 
SS Er ce ce oe eK = a ae eae Se aE ee aera ae 


STATEMENT OF MATERIAL FACTS AS 70 
WHICH PLAINTIFF CONTENDS THEPE 
IS NO GENUINE ISSUE TO BE TRIED 
ED 


The following are the ..aterial facts as to which the 


plaintiff contends there is no genuine issue to be tried. 


Ris Defendant is a common carrier by air engaced in 
fehe business of transporting passengers for hire by aircraft 
pre New-York, New York and Athens, Greece. 
| 2. On the 5th day of Aucust, 1973, plaintiff Kate Kersen 
‘and Elbert Kersen, deceased, were fare-paying passengers pursuant 
to tickets which provided for transportation on defendant's flight 
881 from Athens, Greece to New York, New York. 

3. Flight 881 was to depart Athens Airport at 3:30 p.m. 
n August S, 1973. 


4. Prior to departure time, Mr. and Mrs. Kersen presente 
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Statement Pursuant to Rule 9(g) of the General Rules 


| 
their tickets and luggage to TWA's ticket agent on the upper level 


f the airport. 


5. The agent removed the tickets from the envelope 


¥ gave plaintiff and her husband boarding passes with seat 


elections on them’and baggage checks fer their luggage. 

6. Pursuant to the instructions of the TWA agent, 
plaintiff and her husband proceeded to and then through ‘Neale 
control on the upper level of +e airp-'%, and thereafter Mr. and 
Mrs. Kersen procecded to the transit io: 2 on field level, level 
with the airport runways and the apron where the TWA Plane was 
parked to receive the passengers. 

7. Having passed throuch bassport control, the Kersens 
were prohibited from leaving the transit lounge. 

8. While Mr. and Mrs. Kersen were waiting in the transit 
Tevnge to board the aircraft, TWA announced that the pass-ngers 
fo1 flight 881 should proceed to gate 4 where they were to be 
personal’; searched and then were to proceed through the door of 
lche transit 1 2 to the aircraft, a distance of approximately 
100 yards. 
| 9. At approximately 3:15 p.m., while plaintiff and 
her husband were at gate 4 Standing in line to be searched, and 
|just prior to walking out onto the field, several unknown 
freanereen attacked plaintiff and her husband. 
| At the time plaintiff and her husband were injured, 
‘they were passengers in international transportation as defined 


by the Warsaw Convention and the Montreal Agreement. 
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Statement Pursuant to Rule 9(g) of the General Rules 


ll. At the time plaintiff and her husband were injured, 
they were in the course of the operations of embarking on defend- 
ant's flight 881, under Article 17 of the Warsaw Convention. 


Dated: New York, New York 
November 26, 1974 


KREINDLER & KREINDLER 
Attorneys for Plaintiff 


ele 


- oe ae > A Wk ears an ie 

gle Se ae ; -- 99 Park Aven ms 
OS ton abe on a eee rae ea ck __ New York, New York 10016 
Bete eae ere oi eee “9 SDOT€QY2) 687- 818 - - 
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AFFIDAVIT OF PLAINTIFF KATE KERSEN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KATE KERSEN, individually 

and as Administratrix and 

Administratrix Ad Prosequedum : 24) C2 . 3355: (CLB) 

ef the Estate of ELBERT KERSEv, ; 

deceased, PLAINTIFF'S AFFIDAVIT IN 
SUPPORT OF PLAINTIFF'S 

Plaintiff, Y MOTION FOR SUMMARY 
JUPGMENT CN THE ISSUE OF 
-against- LIABILIT: 


TRANS WORLD AIRLINES, INC., 


Defendant. 


COUNTY OF UNION 
y SEz%s 
STATc OF NEW JERSEY ) 


KATE KERSEN, being culy sworn, deposes and says: 


I am the plaintiff in the within action and as such, 


| am fully familiar with the facts and circumstances hereinafter 


set forth. 


| I am the widow of plaintiff's decedent, Elbert Kersen. 


| Prior to the commencement of this action, I was duly and vroperly 


! 


appointed Administratrix and Acministratrix Ad Prosequedum of my 


husband's estate by the Surrogate of the County of Union, New 


Jersey, on September 24, 1973. 


This affidavit is respectfully submitted in support of 
the instant motion for summary judgment on the issue of liability, 

Prior to August 5, 1973, my husband and I purchased 
tickets on defendant's flight 881, which provided for air passage 


by the defendant from Athens, Greece, to New York, New York. 
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Affidavit of Plaintiff Kate Kersen 


; 
| The aircraft was scheduled to depart Athens Airport at 3:30 p.m. 


Prior to the scheduled departure time of the flight, my husband 


; and I presented our tickets and checked in our luggage at the 
T.W.A. ticket counter on the upper level of the airport. The 


T.W.A. ticket agent removed our tickets from the ticket envelope, 


and kept the ticket coupons to flight 881. He also took our | 
luggage and sent it on the way to the plane. The ticket agent | 
hil my husband and me boarding passes with seat selections on | 
‘them. He also gave to us our ticket coupon receipts (attached 
|hereto as Exhibit "A"), and our baggage checks with the boarding 
passes. He then told us to go to a particular place to board 
lthe plane. 

Thereafter, pursuant to the instructions of the T.W.A. 
ticket agent, my husband and I proceeded through passport control, | 


| 
iwhich was also on the upper level of the airport. Our passports 


were itthen stamped by the personnel at the ovassport control counter. 
We then proceeded to the waiting room for international passengers , 
the"transit lounge", which was on the lower level of the airport. 
The room was on field level, that is, level with the airvort 
runways and the apron where the plane would be parked to receive 
passengers. The ''.W.A. plane which we were to board was parked 
‘immediately’ adjacent to the transit lounge room. To board the 
harika were to be personally searched in the transi: lounde; 


we would then walk through the glass door of the gate of the 


transit lounge, continue outside for approximately one hundred 


yards and ascend the stairway to the plane. Thereafter, a T.W.A. 
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Affidavit of Plaintiff Kate Kersen 
ai ntitt Rate Kersen 


employee announced that all Passengers for flight 881 were to 
proceed to board the aircraft through and at gate number 4. 

At approximately 3:15 p.m., while my husband and I 
end aaanbine ie line to be searéhed at gate 4, several unknown 
Arab ‘terrorists attacked “my “husband -afid mé “asia “ihe “othe: oersons 
in the waiting room with machine guns, rifles anda hand- grenades. 
In the “Course “of“the attack, “Sevéral ‘hand’ grenades were *thzowm 


~ > -- = ° owms- & « - ~. ~-- ee 2 * @ere - = -—-m- = re = we oP 
anc exploded. -As’a result of the said attack, -my-husband was 


killed and I sustained serious personal injuries. 


At the time my husband was killed and I was injured, we 
,were in the course of embarking on the T.W.A. Plane. Our tickets 
and baggage had been accepted by T.W.A.; T.W.A. had assianed us 
seats and given us boarding passes; we followed T.W.A. instructions 
and proceeded to and passed through passport control; we vere in 

last place with other cleared passengers before ascending 

plane itself; and moreover, we were prohibited “rom leaving 

transit lounge to return to the common terminal areas because 
passport control] had cleared us. 

WHEREFORE, your deponent resvectfully reauests that 
Plaintiff's motion for summary judgment on the issue of liability 
be granted in all respects; specifically, that this Court enter 
an order granting plaintiff's motion for summary judgment on the 


| issue of defendant, Trans World Airlines, Inc.'s, liability, and 
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Affidavit of Plaintiff Kate Kersen 


| : . ; ‘ 
| Ordering an immediate trial on the issue of damages and for such 


' 
' 
| 
| 


other and further relief as to this Court may seem just and prover 


MAX SEROTA SR. re 
: = peeee er) AW A ? ae Ne TN eae oe IN 
NOTARY PUSLIC OF NEWY ICNSIY "KATE i-inr mania 


By Commisnca Byiss Peony 10, 1 ‘ 


Sworn to before me this 


Yow. , 1974. 
4 
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AFFIDAVIT OF ALAN J. KONIGSBERG 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KATE KEPRSEtM, individually and as : 
Administratrix and Administratrix Ad 74. Civ.--3355 (CEB) 
Prosequedum of the Estate of ELBERT 
KERSEN, deceased, 
ATTORNEY'S AFFIDAVIT 
Plaintiff, IN SUPPORT OF 
PLAINTIFF'S MOTION 
-against- FOR SUMMARY JUDGMENT 
NN THE ISSUE OF 
TRANS WORLD AIRLINES, INC., LIABILITY 


Defendant. 


| COUNTY OF NEW YORK ) 
! ) Ss 
STATE OF NEW Y°RK ) 


Alan J. Konigsberg, being dulv sworn, devoses and says: 


I am an attorney associated with the firm of KREINDLER 


& KREINDLER, attorney for the plaintiff, and as such I am fully 


familiar with the facts and circumstances hereinafter se+ forth. 
This affidavit is respectfully submitted in support 
of plaintiff's instant motion for summary judoment on the issue 


of liability as to plaintiff's Third and Fourth Claims for Relieé. 
This affidavit sets forth no new facts but is submitted to relate 
the undisputed facts to the applicable law and to set forth the 
grounds for the instant motion. 

Plaintiff's motion seeks to have this Court rule, as 
a matter of law, that defendant, Trans World Airline Inc. (TWA), 


is liable to the plaintiff on her Third and Fourth Claims for 


| Relief in amounts not exceeding $75,000 per claim on the basis 


A 102 


Affidavit of Alan J. Konigsberg 


of defendant's liability up to this limit under the Warsaw Con- 
vention as modified by the defendant's special contract pursuant 
to Article 22(1) of the Convention known as the Montreal Acreement 


attacned hereto as Fxh: bit a). oa 


‘ 


This is an action to recover damages for the wrongful 
death and conscious pain and suffering of plaintiff's decedent, 
Elbert Kersen and for personal injuries, mental anguish and 
other resultant damages sustained by plaintiff, his wife, at 
the Athens Airport, Athens, Greece, on August 5, 1973. 

During August 1973, plaintiff and her husband, plain- 
tiff's decedent, were vacationing in Greece. They had purchased 
‘tickets (Exnibit "A") for a return flight to New York on TWA's 
flight 881 on August 5, 1973. Saia flight was scheduled to depart 
Athens Airport at approximately 3:30 p.m. 

Prior to the scheduled departure time, plaintiff and 
her husband presented their tickets and luggage to TWA's ticket 
agent on the upper level of the airport. The agent removed the 
tickets from the envelope, gave plaintiff and her husband board- 
ing passes with seat selections on them and baggage checks for 
the luggage. He then directed Plaintiff and her husband to the 
waiting room for international passengers, the transit lounge 
which was on the lower level of the airport. Plaintiff and her 
husband proceeded through Passport con/rol on the upper level 
of the airport where their Passports were Stamped. They then 


proceeded to the transit lounge on field level, level with 


the airport runways and the apron where the plane was parked to 
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Affidavit of Alan g. Konigsber 
SS _OnigSberg 


receive the Passengers. 


While they were waiting in the transit lounge to board 


the aircraft, TWA announced that the Passengers for flight 88] 


should proceed to gate 4 to be seerchead 


To board the plane, Plaintiff and her husband were to 


be personally searched and then were to 


Proceed through the door 
of the transit lounge for a distance of approximately 100 yards 


{to the aircraft. At approximately 3:15 P-m., while plaintiff 


‘i her husband were at gate 4, standing in line to be searched 


|and jest prior to walking out onto the field, several unknown 


Arab terrorists attackea persons in the waiting room including 


laintiff and Plaintiff's decedent with rifles, machine guns 
Pp is 


and hand yrenades. As a result of the attack 


was killed and plaintiff Sustained serious personal injuries. 


Clearly, at the time plaintiff was injured and plain- 
tiff's decedent was killed, they were in the course of embarking 


On the TWA aircraft. 


! 
of Law, plaintiff's Third and Fourth Claims for Relief which are 


| the basis of this motion are governed by an internati Onal treaty, 
‘eve Convention for Unification of Certain Rules Relating to 

International Transportation By Air, commonly referred to as 
the Warsaw Convention, 49 Stat. 3000 et seq., as modified by 
the Montreal Ag-sement, (Exhibit "E*} a Special contract and 
agreement filed by defendant with the Civil Aeronautics Board 


which incorporates the provisions of the agreement CAB 18,900. 


and to board the aircraft. 


Dlaintiff's decedent 


| 
| 
| 
| 


| 


| 


: , hs 
As more fully set forth in plaintiff's annexea Memorandum 
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Affidavit of Alan J. Konigsberg 


The liability of TWA is established by Article 17 of 


the Warsaw Convention which is incorporated bv the Montreal Agree- 


ment and which provides: 


"the carrier shall be liable for damages sustained 
in the event of the death of any passencer or anv 
other bodily injury suffered by a passenger if the 
accident which caused the damaaes SO sustained took 
piace on board the aircraft or in the course O= any 
of the overations of embarkins or disembarxing.' 


(Emphasis added). 


defendant has waived all defenses to its liability 
in the aforementioned Montreal Agreement (Exhibit "B") except 
that of contributory negligence under Article 21 of the Warsaw 
Convention. Pursnant to the Montreal Agreement, the carrier 
agreed that as to all internaticnal transportation by the carrier 
which, according to the contract of Carriage, includes a point 
in the United States of America as a point of origin, a voint 
of destination, or agreed stopping place: 

" (1) The limit of liability for each passenger 

for death, wounding or other bodily injuries shall be the sum 
of U.S. $75,000 inclusive of legal fees and costs. .." 


The clear language of the svecial contract modifies 


the provisions of the Warsaw Convention to increase defendant's 


limit of liability to $75,000 on each plaintiff's Third and Fourth 


| 
| Claims for Relief. 


! 


In paragravhs 5 and 17 of the Commlaint, plaintiff 
alleges that she sustained injuries and that plaintiff's decedent 


was killed in the course of the Operations of embarking on 


, 


defendant's flight 881. These allegations are fully supported 


by the facts of this case. 
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Affidavit of Alan J. Konigsberg 


Furthermore, based upon ee eee facts set forth 
in the affidavit of the plaintiff, plaintiff and her husband 
| were injured as a matter of law "in the course of embarking 
operations" under Article 17 of the Warsaw Convention when they 
were injured: Their tickets and baggage had been accepted by TWA. 
TWA had assigned them seats and given them boarding passes; the 


Kersens had followed TWA instructions and having passed through 


passport control and proceeded to gate 4 to be searched and to 


ascend the Stairs to the-airplane. They were in the-tast place 


with the other cleared passengers before ascending the plane 


itself. Moreover, they were prevented from leaving the transit 
lounge to return to the common terminal areas because they had 
been cleared previously by passport control. 

Therefore, plaintiff respectfully submits that this 
Court should rule, as a matter of law, that defendant is liable 
to plaintiff herein on her Third and Fourth Claims for Relief 
up to the sum of $75,000 on each sate claim. 

WHEREFORE, your deponent respectfully requests that 
this Court grant plaintiff's instant motion in all respects and 
enter an Order setting a trial for a date certain to assess 


plaintiff's actual provable damages. 


: 
| 


Sworn to before me this : MILTON G. SINCOFF 
1 . Notary Public. Sta-e — at 
No. 69029525 
26th day of November, 1974. Qualified in Westcnester oou9 
Notary Pdblic Commission Expires iar SO, S78) - 
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EXHIBIT B - Annexed to Affidavit of 
Alan J. Konigsberg 


The uaders: 


goverament. 
Octoder 12th 
in accordance witi 
transportation by the Carrier as defined in 1d Convention, or 


vention as an ; th es sir tc the contract of 


» wounding, 


The limit of liadility for each. passenger for death 


or other bocily injury shall be the sum of U.S. $75,090 inclusive 


fees and costs except that, in case of a claim brought 


where provision is made for separate 


fees and cdsts, the limit sh2ll the sum.of U.S. $5S_ 900 


exclusive o 


itself of any defense 
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EXHIBIT B - Annexed to Affidavit of 
Alan J. Konigsberg 


or in respect Qf 
esulted in death, wounding, 


passenger. 


shall, at the time of delivery of 


‘.rnish to each passenger whos2 transportation is governed by the Convention 


z 


er the Convention as amendad by the Hague Protocol and by the special contrac 


eescribed in Peragraph lL; the following notice, which shali be printed 


as least as large as 10 point modern type and in ink contrasting 
en (i) each ticket, i h i ‘ cher placed in the 


envelope with the ticket rt a fck 533 Ont 


"Passengerson a journey involving an ultimat 
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EXHIBIT B - Annexed to Affidavit of 
Alan J. Konigsberg 


tained by Tenasiag 
Rsurance is not arftected 
ity under tha Warsa 
carriage. For further 
or insurence company 
2A. The expression (iame of Carrier) and €ertain other carriers) may 
, replaced by the expression "Certain Carriers" in above notice. 
3. This Agreem2at shall be filed with the Civil Aerozautics Board 


pursuant to Section 412 of the Federal Aviation 
and filed with other governments as required. The 


Agreenmant shall becom2 efiective upoa approval by said Board pursuant to said 


4. This Agreement may be signed in any number of counterparts all 
of which s..211 constitute one Agreement Any carrier engaged in carriage to 


which the Warsaw Convention or the Warsaty Convention es amended by the-Hague 


Protocol epplies may become a party to this Agreement by si 


hereof end cepositin 


5. Any Carrier party hereto may withdraw from this Azcraement dy 
Fs 4 - So : y 


Board and the other Carriers parties to the Agreement. : 
TRANS WORLD AIRLEISES, ENC. 
Pg ’ ee, 
sop -*- .% ob bale. alee 


Vice Presi 
General Counsci 


giving twelve (12) months' writtea notice’ of withdrawal to said Civil Aeronzutics 
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STIPULATION 


SS , 
WSkhebast Cov 
ALQH 
-) sy eB.” 


UNITED STATES MISTRICT CovnT gan 22, FS 
SOUIBELY DISTRICT OF NEW YORK SOY 


JCUN SPIRIDAKIS, BESSIE SPIRIDAKIS, 
LEONARD LAZARUS, SHIRLEY LAZARUS, ss 
ARNOLD ROSE and HELEN ROSE, 
Plaintiffs, STIPULATIONS 17 (YN 
| 
~against- 74 Civ. asi E 
(Oil cBes ors) - 
TRANS WORLD AINLINES, INC., 


Defendant. 


IT IS HEREBY STIPULATED AND AGREED AS FOLLOWS: 

1. Plaintiffs hereby move for sumrary judament 
and oppose defencants' motion for summary judgment on 
the papers and memoranda filed and submitted to this 
Court in Day v. Trans World Airlines, Inc., 73 Civ. 4105 
and Kersen v. Trens World Airlines, Inc., 74 Civ. 3355; 

2. Defandent hsreby moves for raummary dudoment 
and opposes plaintiffs' motion for summary judgment on 
the papers and memoranda filed and submitted to this Court 
in the two aforementioned actions; 

3. Tha facts as contained in the papers filed 
and submitted in the Day and Kerson actions are the same 
as those in this action with the following exception. 
Plaintiffs’ counsel has represented and, for the purposes 
of this motion defendant's counsel have agreed that, at 
the time of the incident, plaintiff, Helen Rose, had 


passed through the baggage and bedily search area adminis-~ 
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Stipulation 


tered by Greek police and was situated in the erea 
between the searching booths and the set of double doors 
which were exit doors from the Transit Lounge. At the 
time of the incident, Plaintiff, Helen Rose, was inside 
the Transit Lounge. 


4. All notices, correspondence, communications 
and orders pertaining to tha motions in the Day and Kersen 
cascs shall also be given to counsel for Plaintiffs herein. 
Dated: New York, New York 

January 14, 1575 
BROWN, HURWITZ, SEIDMAN, EMRLICK 


& ZASKY 
Attorneys for Plaintiffs 


By S/ ee aero Ps 


A Member of the Firm 


CHADBOURNE, PARKE, WHITESIDE 
& WOLFF 
Attorneys for Defendant 


= he 


> * 
a 
By et li aS On ee ei 
< A Member of the Firm 


\ 


i} { ; 6 ra 
SO ORDERED: // oaths FES 


CHARLES LC BRIEANT, JR. 


f U.S.D.J~ 
i} 
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MEMORANDUM DECISION 


(73 Civ. 4105-CLB ” 


TRANS WORLD AIRLINES, 


individually 
Aeministratirx and Acini 
Ad Proseavendun of the 
ELBERT KERSEN, deceased, 


Plaintiff, 


TRANS WORLD AIRLINES, 
MEMORANDUM. 


JOHN SPIRIDAKIS, BESSIE SPIRIDAKIS, 
LEONARD LAZARUS, SHIRLEY LAZARUS, 
ARNOLD ROSE and HELEN ROSE, 


Plaintiffs, 
~against- 
TRANS WORI.D ATRLINES, INC. 


Defendant. 
- - =X 
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Memorandum Decision 


Bred ant... J. 


These actions are brought by plaintiffs, international 


passengers on defendant airline ("TWA") to recover damages for 


personal injuries sustained during a terrorist attack in the transit 


lounge at Hellenikon Airport, Athens, Greece on August 5, 1973. 


- 


Plaintiffs allege, inter alia, liability without fault under the 


provisions of the Warsaw Convention, 49 Stat. 3000, et seq. (1934), 


Pantani 5 


as modified in accordance with the Montreal Agreement (1966). 
Plaintiffs moved pursuant to Rule 56, F.R.Civ.F. for summary 
5 . on eae se 4 See ez 
judgment on the issue of absolute liability.= Defendants also 
moved for summary judgment on that issue of liability, and oppose 


plaintiffs' motion. 


‘ 


This Court has subject matter jurisdiction pursuant to 


28° U.8.C. SEISL. 


There is no genuine issue with respect to the following 
facts. The United States and Greece are adherents to the Warsaw 
Convention, and TWA is signatory to the Montreal Agreement. TWA 
is a cormon carrier engaged in transporting passengers between 
New Yorn, New York and Athens, Greece. 

Plaintiffs, or those in whose right they sue, were 
passengers in international transportation as defined by 
Warsaw [Article 1(2)] and ticketholders on TWA's Flight 881/5, 


scheduled to depart Athens at 3:30 P.M. Athens time. 2/ 
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On Ania’ S55 2902, approximately 3:00 P.M. Athens 
passengers for TWA Flight 881/75, bound for New York, were 

in the transit lounge of Hellenikon Airport in the 
vicinity of Gate 4 and were lining up for the hand baggage 
check and physical search conducted by the local Greek police 
prior to boarding. : -M., after approximately seven 
passcngers hal bee~ screened and had pussed through Gate 4 to 
buses which would transport passengers for this flight to the 
TWA airplane that was parked on the traffic apron, two or more 
terrorists commeiced a violent attack on the passengers and 
Others in the transit lounge. The terrorists threw three grenades 
in rapid succession which exploded in the vicinity of the lines 
of passengers which had formed fer final processing for boarding 
the TWA flight. They followed this with several gunshots fired 
into the crowd at random. The terrorists took up a position 
behind a bar in tie transit lounge and held 32 people as hostages. 
At appromimately 5:20 P.M., after lengthy, tense and strident 
wegotiati S with th local officials, the terrorists 
surrendered and were arrested. The toll of this afternoon 
of terror: approximately 40 TWA passengers wounded; two TWA 
passengers died immediately and a third died several days 


later; a passenger of another airline died immediately; four 


WA employees were injured; and an, undetermined number of 


- 


passengers and employees of other airlines were wounded. 
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Subsequent investigation revealed that the perpetra- 
tors were two in ers of the "Black September" organization, 
Shafik El Arid, also known as Mohame Zehod, age 21, a native 
of Jordan, and Talaat Khantouran, als known as Hussein Talaat, 
age 21, also a native of Jordan. They were not TWA passengers. 
Following the all too common scenario fer such incidents, in 
their negotiations following the attack, the terrorists sought 
an aircraft to take them to a "friendly country" and threatened 
to kill the hostages absent instant gratification. In later 


statements to the pol 


+ 
ty Ben 
itted 


that they pla 


ahts 


On TWA flights going t 
these other] passenge 
Plight % ( 
September terrori O21 
pursuant to the instru 
Regardle fe) 

of this frightful cond 


at the expense of inno 
The passengers on Flig 


States citizens who ha 


The flight u 
passengers who had com 


and were available 


when 


ce and at their arraignment, 


nned to attack 


n 


o Tel Aviv but by mistake struck when 
rs were actually boarding the New York 
¢ their m rship in the Black 
1lZation and that they were acting 

etions of that group 
f their cated purpose, an obvious goal 
1c s to seck international publicity 


cent victims unknown to the organization. 
- ‘ad 


ht 8681/5 were fer the most part United 


d been vacationing in Greece. 


ltimately departed carrying only seven 
pleted their cleurance before the 


the 


local police released the aircraft 


the terrorists 


"Israel immigrant passengers 


incident, 
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at 5:30 P.M. Athens time; this out of 82 passengers, including 


plaintiffs, who had checked ‘tin for the flight. 


Prior to the incident, plaintiffs, individually, had 
Presented their tickets at the TWA checking desk located on the 
upper level of Hellenikon Airport. There, a TWA agent processed 
their tickets, issued boarding wiciiniaks assigned seats by number 


and issued baggage checks. Pursuant to TWA's instructions, 


plaintiffs proceeded through passport and currency control, also 


wor Level. and thercaatt 
lower or field level to await the : Of their persons 

and carry-on luggage. Once a passenyer is in the lounge |v 

may not leave that area unless he again clears passport and 


currency control on the upper level. 


Before the incident, TWA announced that Flight 881 


was ready for departure. Plaintiffs we:se told by TWA personnel 
to form a line at Gate 4 for the searches abovementioned. 
Plaintiffs along with the other passengers were then to proceed 
through the lounge to a bus, owned and operated by Olympic 
Airways, which was to take them approximately 100 yards across 


3/ 


the traffic apron to their plane.= 


Plaintiff Helen Rose had passe@ through the search 
area when the attack occurred. Aristedes and Constantine Day, 


escorted by a TWA passenger relations agent were told to proceed 
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plane just before the incident took place. 
Other plaintiffs at Gate 4 were standing in line to be 
Searched. In tne Court's view of the case, these minor differences 
not itcome detcrminetive. The issuc as to any plaintiff is 
not where his f re 3 ed when the killing began, but 
rather, in what activity was > engaged. 


Articie 17 f ho Warsaw Convention provi 


"[t)he ca Ler shall be liable for dan 
sustained in the event of 

wounding cf a passenger or 

injury suffered by a pas: 

accident 

took place on board the aircra 


of any fT the operat; 


>. noeentie - . - teen 


disembarking. Emphasis addec 


S position on this motion is that when the attack 
occurred plaintiffs were not “in the course of any of the 
Operations of embarking", as car se is understood under 
the Convention, and therefore, as a matter of law, TWA is not 
liable. That the terrorist activities in the circumstances of 
this case constituted an "accident" is not disputed. The precise 


meaning of the terms of a statute or treaty is a question of law. 
s 


See generally Rosman v. Trans World Airiines, Inc. 4 N.Y.24@ 385; 


392 (1974) (Warsaw Convention). 


The Warsaw Convention, formally known as the Convention 
for the Unification of Certain Rubles Relating to International 


Transportation by Air 49 Stat. 3000, T.S. No. 876 (1934), was 
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ee vecision 


adopted in 1929 following several international conferences among 


the aeronautical powers. The industry was in infancy; Lindberg 
flovm the Atlant Sub- 
stantial perils of all kinds 


Accordingly, 
capital was difficult to secure for this 

because Of the risks j 9Ss attendant upon unlimited tort 
liability. To remed erceived difficulty, a plan to 


limit liability impose 1 an airline 
S E 


adopted, as the Warsaw Convent ion 


The Warsaw Convention "functions to redistribute the 


costs involved in air transportation." Husserl 


Transport Company Ltd. F.Supp. 702, 707 N.Y. L972) 


eiNe 


' 
aff'c > -ian 35 F.2d 1240 (2d Cir. 1973). The carrier is 
in a position to negotiate with the owner or Operator of an 
international air terminal to develop security mechanisms to 
protect air travellers from terrorist attack. Airport operators 


have demonstrated their ability and willingness to adapt to 


technological innovations made necessary by the high incidence 


Of "skyjackings", and in cooperation with the airlines, similar 


Protections might be developed to protect air passengers while 

they are on the ground. Airlines are also in a better position 
to bear the losses incurred as a result of airport 
Carriers might seck that would 


h@ cost over a great number 
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1973), aff'd, S05 F.2d 989 (2d Cir. 1974). -The airline 


industry in the United States is a regulated industry which 
} j y 


has relatively uniform tariffs and feres, and assuredly, such 


additional costs would be passed along to air passengers. Although 
the problem of terrorist attack was not anticipated by che drafters 
of the Convention, it is to be assumed that a treaty designed to 


deal with the hazards of modern air travel would be sufficiently 


flexible to encompss this most recent hazard. 


The Convention essentially created a presumption of 
liability on the part of the air carrier fdr injury or death 


arising out of international transportation, without proof of 


fault, subject to certain defenses, and a concomitant limitation 


Of liability to $8,300.00 per passenger. The United States, 


although not a signatory to the Convention, commenced adherence 


in 1934 pursuant to presidential proclamation. 1 L. Kreindler, 


Aviation Accident Lav, §11 (1971 ea.)*/ 

The Warsaw Convention does net expressly define 
the terms used in Article 17. ‘The court must look to the 
ordinary meaning of the treaty's terms. For the ordinary 
meaning Of the relevant phrase "in the course of any of the 

\ 


operations Of embarking" we begin with Funk & Wagnalls" New 


Standard Dictionary of the English Lan 


uage (1949). "Course' 


c 
——_ 
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—Ee, 


A consideration of the plain meani of the v 
“in the course of any of the Operations of embarking" produ 
a single conclusion. These passengers could not board the alr 
« a 


craft unless they: 


1. presented their tickets to 
checking Gesk on the upper le 


2. obtained boarding passes from TWA; 


3. obtained baggage chécks from TWA; 


4. obtained an assigned seat number fron 
TWA; 


* 5. passed through passport and currency 
control imposed by the Greek Governmen 


z 


similar inspcetion by Greek polic 
8. walked through Gate 4 to Olympic's bus; 
3. boarded the bus; 
10. rode in the bus a distance of 100 yards; and 


ye ll. walked off the bus and onto the aircraft 


There is simply no other way to "embark," except by these elever 


steps. None of these pursuits above-named were being conducted 


Lite 


‘ts 
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for the personal convenience of the passengers, nor did any of 
them nstituce frslic and detour. When they were injured they 
had pleted five out of eleven steps, each absolutely essential 


32 * ‘ 
Witrout any one, a passenger could not ' 


2mbark' 


Of course, when the Convention was drafted, we lived 
in a simpler day. Many airlines required nothing more than to 
weigh the passenger and his luggage, take his ticket and allow 
him to place his foot on the boarding ladder 
of the treaty must.be adaptable to the practical exigencies of 
air travel in these parlous times. Regardless of whcse real 


estate he was standing on at the time of the terrorist attack, 


) ¢ nr. ‘abn hy c 
¢ : 8 . 


Nh1S case, any person who had 
fomplished as many as five out of the above mentioned eleven 
essential acts without which it would be impossible to travel 
on the flight, within an uninterrupted time sequence, and was 
perforce lined up to perform the balance of the required acts 
sequentially, is within the plain meaning Of the clause above 
quoted. TWA would have refused to Carry any passenger until 


he completed substantially all of the above-cnumerated acts 


in the order listed. 


Apart from the “plain meaning" test, it is helpful 
to examine the underlying purpose of the Convention and to 
interpret its provisions to effectuate that purpose. For this, 


we may look to the diplomatic and legiskative history of a 


upon the aircraft. 


- The plain meaning 
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treaty to determine its correct interpretation. Choctaw Nation 


v. United States, ° - 423 3); Factor v. Laubenheimer, 


230 U.S. 276 (1933); MacDonald v. Air Canada, 439 F.2d 1402 (lst 
Cir. 1971). Treaties are to te liberally construed so as to 
Carry out the intention and purpose of the parties. See DeTenorio 


Vi MeGowan,. 364 F.Supp. 1LOS2L (S.D. M3 1973). 


The Original draft of the Convention contained a single 


liankiiaty for passengers 


My} Carrier » goods 
baggage. As initially drafted, carrier liabili 

from the time the passengers, goods and baggage entered the 

airport of departure until they departed from the airport of 

arrival. ‘here was 10 disagreement concerning these proposals 

insofar as they related to goods and baggace; however, the 


a 


delegates declined to impose such extensive carrier liability 
for passengers. Thus a logical distinction appeare between 
passengers and property. Article 17 was drafted to reflect a 
more limited approach to the protection of passengers. 3ecause 
passengers have volition, and can get theuse es into situations 


Of peril which inanimate articles such as yoods and baggage 


cannot do, liability should be limited to those times when a 


‘ . 
passenger is exposed to the dangers of aviation. Although most 


accidents occur while passengers are on board the aircraft, it 
is obvious that a passenger may be exposed to certain risks 


inherent in aviation before he actually boards the plane, and 
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after he has left the plane. It was a reasonable structure to 
provide by Article 17 that carrier liability be extended to 
accidents which take "place on board the aircraft or in the 


%e 


course of any of the operations Of embarking or disembarking." 


Sullivan, Cocificitic of Air Carrier Liability by International] 


Convention tows, OF ALT Law 1 198-22 (1936). 


Under modern conditions of international air travel, 
the period between the moment a passenger enters the airport 
until he is safely aboard the aircraft often comprises a sub- 
stantial amount of time and attece: much of which may be said 
reasonably to constitute embarking. The Convention rejected 
liability for passenger injury during this entire period. 
Instead, it established » test, based cn a purposeful activity, 
“embarking". Occasionally, it may be unclear when liability 
was to attach; no clear line was drawn, as could have, perhaps 
been done. However, "the great body of law consists in drawing 


such lines, yet when you realize’ that ydu are dealing with a 


matter of degree you must realize that reasonable men may differ 


widely as to the place where the line should fall." Schlesinger 


v. Wisconsin, 270 U.S. 230, 241 (1926) (Holmes, J. dissenting). 


This Court should not attempt to draw such a line or 


formulate an inflexible rule regarding air carrier liability 


which will apply every time an airport is bombed by criminals. 


the 
We restrict ourselves to/totality of the circumstances affecting 
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® ‘ Plaintiffs, viewed against the bacxgqround of the plain 
neaning of the Convention, coupled with a consideration of 
Ji its historical purpose. 
&® 
! 
We distinguish readily the case of Felismina v. Trans 
World Airlines, Inc., 13 Av. Cas. 17,145 (S.D.N.Y. June 28, 1974), 
which involves a claimed disembarking. A passenger who has left 
the aircraft, unlike plaintiffs, is not herded in lines, and 
has few activities if any, which the air carrier requires him 
® 
to perform at all, or in any specific sequence as a condition of 
completing his journey. The plaintiff in Felismina, supra, was 
ae not standing in line in connection with disembarking, and was 
not performing any acts required by the airline as a condition K, 
of travel. She was injured on equipment negligently maintained 
® by third parties. 
Although the instant motion is directed at the liability 
a imposed by international treaty, principles of common law tort 
liability are instructive for purposes of comparison. Stated 
broadly, "“{a] common carrier of passengers is not an insurer of 
e the safety of its passengers though it is bound to use a high 
degree of care for their safety." Nieves v. Manhattan and Bronx 
surface Transit Operating Authority, 31 App. Div.2a 359, 297 
oy SC ae 3 (ist: Dept’. 1969). Under conmron Jaw principles, 


the duty of care owed by a common carrier was not limited to 


the time in whieh the passenger was actually on board the 
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Carrier, and extended to the time spent by the passenger in 


the carrier's terminal. Furthermore, : 


"[t)he duty of a carrier to keep in a 
safe condition all portions of its 

platforms 
thereto t< ; 
likely to go is extended@ to in pose a 


Similar duty upon a carrier using the 


the apprceuches leading 


Station facilities or approaches of 
another for its own passenueis. Sea 
imperative is the duty of a carrier to 
provide a s2fe means of access to and 
exit from its terminal grounus thei such 
duty, it is generally held, cannot be 
delegated to another. In some instances, 
however, the carrier's lack of control 
Over the defective premises has been 

held to preclude liability on its part, 
the accident resulting in injuries not 
being one which could have been reasonably 
foreseen by such carrier." 7 New York 
Jurisprudence, Carriers §333 at 291-92. 


The carrier's duty to a passenger waiting at his 
station is not limited to providing a safe structure, "but also 
requires the exercise of reasonable care to prevent danger from 


vicious practices of third parties, of which the carrier has 


} 


kKnovwledy2 or a reasonable Opportunity for knowlecue if 


reascnable care is taken." Fa. §332 ‘at: 292. 


> Tne Court concludes as a matter of lay that the 
aforementioned injuries were incurred as a result of an 
accident during the course of embarking and are actionable 


under the Warsaw Convention as supplemented by the Montreal 


Agreement. 
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Plaintiffs' motion for Summary judgment 


Of liability is granted; defendant's motion for sum 


dismissing the claim is denied. 


This Court recognizes that the issue - liability in 
these cases is one of first impression. seems wasteful of 
‘ 
the resources of plaintiffs, defena nt, and the Court to proceed 
immediately to a trial of the issues of damages, which undoubtedly 
could be adjusted by settlement ana compromise if the question 
Of liability were resolved with finality. An immediate appeal 


from the order to be entered may advance materially the ultimate 


termination of all of the cases above entitled, and three addi- 


tional cases [Maropis, et al. v. TWA, 73 Civ. 4297-CLB, Koutsovitis, 


74 Civ. 612-CLB and Arapogiannis, et al. v. TWA, 


716-CLB) also arising out of the same 


If requeste xy the defendant to do so, the Court 
will stay all further proceedings in these cases and certify 
the question for purposes of an interlocutory appeul under 


23 UsS.C.° $1292. 


Counsel for any party, if so advised, may submit a 
proposed statement of the question to be certified pursuant to 
Rule 5, F.R.App.P., which may be set forth in the order 


determining the motion. 
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Settle a Order with three 


(5) days notice. 


Dated: York, New York 


New 


March 31, 1975 


(3) 


copies on five 


(“pres L. Breton tf? 


CHARLES 


U. 


L. 
Ss. 


BRIEANT,* JR. 
Dis Fs 
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There are pendent claims pleade -<gligence 
or similar theories, apparently ! ittle factual basis. 
The airport was not ovned or contro 2d by TWA, but by the 


Greek Government which n Fe rai 29le to ecther airlines 


equally. 


Hereinafter, for convenience, we use -e ‘plaintiffs" 


to mean "injured passenger: in the context 


all airlines, and its oneration and con- 


trol was not that of TVA. 


The Pague Protocol proposed and signed in 19553 which 
amended the Warsaw Convention was nevey ratified by the United 
States. The United States determined later that the $8,300.00 
limit imposed by the Convention was insufficient, and on 
November 15, 1965 the United States filed articles of denuncia- 
tion of the Convention to become effective within six months. 
On May 14, 1966, the United States withdrew its notice of 
denunciation and announced its approval of an interim agree- 


ment, Known as the "Montreal Agreement." Under this agreement, 


parties thereto would includ< in their tariffs to be filed 


with the Civil Aeronautics ard special contract by 


which the carricr would waive those defenses provided by 


Article 20(1) of Warsaw and increase its limitation of 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


-~ese rere ene e sew wwe eee em wow oe OX 
ARISTEDES A. DAY, TITEODORA NAY and 
CONSTANTINE DAY, individually and 
ARISTEDES A. DAY and TIilEOI . DAY 
parents of CONSTANTINE 

Plaintiffs, 

-against- 

TRANS WORLD AIRLINES, INC., 

Defendant. 
— — — — — — - — — — — — — ~ _ — — — - x 
KATE KERSEN, individually and as : 


Administratrix and Administratrix 
Ad Prosequendum of the Estate of :\ 748 C2... S355 (CL8) 
ELBERT KERSEN, deceased, 
Plaintiff, 
~against- 
TRANS WORLD AIRLINES, INC., 


Defendant. 


JOHN SPIRIDAKIS, BESSIE SPIRIDAKIS, 
LEONARD LAZARUS, SHIRLEY LAZARUS, 
"RNOLD ROSE and HELEN ROSE, 
44 Civ. 419) (ELB) 
Plaintiffs, : 


-against- 
TRANS WORLD AIRLINES, INC., : ORDER 


Defendant. 
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Plaintiffs, having duly moved this court pur- 
Suant to Rule 56 of the Federal Ruies of Civil Procedure, 
for partial summary judgment on the issue. of liability for 


a determination that the Warsaw Convention is applicahte 


and that defendant is liable for proven damages not to 
exceed $75,000 per passenger, and defendant having moved 


for partial summary judgment that the Warsaw Convention 


a 
aa 
- 
=) 
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And these motions ! 
Honorable Charles L. Brieant, Jr., a judge of this court 
on December 17, 1974 and Nicholas Liakas of Rogers, Hoge 
& Hills having argued in support of plaintiffs Day, and 
Alan J. Konigsberg, of Kreindler & Kreindler, having argued 
in support of plaintiff Kersen, and John N. Romans of 
Chadbourne, Parke, Whiteside & Wolff having argued in 
opposition thereto and in support of defendant TWA, and 


due deliberation having been had thereof; 


IT IS ORDERED that the motions of plaintiffs 
for partial summary judgment on the issue of liability are 
granted, and the motions of defendant for partial summary 
judgment on che issue of liability are denied; and it is 


further 


ORDERED that an assessment of damages not to 


exceed $75,000 per passenger be had; and it is further 


ORDERED that all further proceedings in these 
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cases be stayed pending a timely filing of a petition for 
permission to appeal to the United States Circuit Court 
of Appeals for the Second Circuit and the final determi- 


nation of all appeals; and it is further 


ORDERED, that an intezocutory appeal is hereby 
certified pursuant to 28 U.S. Code Section 1292 with 
respect to the following question: 

Whether under the facts of this case the sub- 
stantive rights of the parties are governed 


Convention and the Montreal Aqseement. 


Dated: New York, New York 
April /o ear 


LY Chenies LZ. Bri eaat In. 


U.S.D.J. 


